Section 26. Executor charged with custody and control of property in estate

1)

1A)

4)

Immediately after letters of executorship have been granted to him an executor shall take into his
custody or under his control all the property, books and documents in the estate and not in the
possession of any person who claims to be entitled to retain it under any contract, right of retention or
attachment.

The executor may before the account has lain open for inspection in terms of_section 35(4) , with the -
consent of the Master release such amount of money and such property out of the estate as in| comment [PC1]: Does not prescribe
executor's opinion are sufficient to provide for the subsistence of the deceased's family or household.| the manner or method of payment

If the executor has reason to believe that any such property, book or document is concealed or
otherwise unlawfully withheld from him, he may apply to the magistrate having jurisdiction for a search
warrant mentioned in sub-section (3).

If it appears to a magistrate to whom such application is made, from a statement made upon oath, that
there are reasonable grounds for suspecting that any property, book or document in any deceased
estate is concealed upon any person or at any place or upon or in any vehicle or vessel or receptacle of
any nature, or is otherwise unlawfully withheld from the executor concerned, within the area of the
magistrate's jurisdiction, he may issue a warrant to search for and take possession of that property, bock
or document.

Such a warrant shall be executed in like manner as a warrant to search for stolen property, and the
person executing the warrant shall deliver any article seized thereunder to the executor concerned.

Section 28. Banking accounts

1)

2)

An executor--
a) shall, unless the Master otherwise directs, as soon as he or she has in hand moneys in the estate L )
in excess of R1 000, open a cheque account in the name of the estate with a bank in the Rept comment [PC2]: 1. At the time {in
and shall deposit therein the moneys which he or she has in hand and such other moneys as h| 1965) cheque accounts were the only type

of accounts from which payments could

she may from time to time receive for the estate; IS R

b) may open a savings account in the name of the estate with a banking institution or a bank | accounts. 2. Such cheque accounts were
may transfer thereto so much of the moneys deposited in the account referred to in paragraph 'fj;’]°S'L‘C‘:‘e:sts‘:o’gao‘j;:::;:ey::”;
as is not immediately required for the payment of any claim against the estate; | debit order payments and EFT credit

Y A .
C) may place so much of the moneys deposited in the account referred to in paragraph (a) as is transfers.3. Reference to cheque accounts
| in this Act does not limit the manner or

immediately required for the payment of any claim against the estate on interest-bearing dep ,inod of payment from such accounts to
with a bank. | the use of cheques only.

Every executor shall whenever required by the Master to do so, notify the Master in writing of the bank
and the office or branch thereof with which he or she has opened an account referred to in subsection
(1); and furnish the Master with a bank statement or other sufficient evidence of the position of the
account,

No executor who in compliance with a request of the Master under subsection (2), has notified the
Master of the office or branch of the bank with which he or she has opened an account referred to in
subsection (1) shall transfer any such account from any such office or branch to any other such office or
branch, except after written notice to the Master.
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4)

All cheques or orders drawn upon any such account shall contain the name of the payee and the ca comment [PC3]: 1.7his section could
of payment and shall be drawn to order and be signed by every executor or his duly authorized agent be interpreted as saying that in the event

of a cheque or order being used, such
cheques or orders must comply with

The Master and any surety of the executor shall have the same right to information in regard to | certain requirements. It does not exclude
such account as the executor himself or herself possesses, and may examine all vouchers in rela g;e;::h':ﬁs’::“he’ payment (nstrument
thereto, whether in the hands of the bank or of the executor. : -

The Master, may in writing direct the manager of any office or branch with which an account has b Comment [PC43: This section grants
opened under subsection (1), to refuse, except with the consent of the Master, any further withdrawal the Master the authority to instruct the

. i g : bank to transfer money to the guardian’s
money from that account or to pay over into the guardian's fund all moneys standing to the credit of: fund, This opens the door for the use of

account at the time of the receipt, by the said manager, of that direction, and all moneys Which [ grr credit transfers, whether instructed in
thereafter be paid into that account, and shall notify the executor of any such direction. writing or by electronic mandate as Is the
practice today through internet or other
| EFT credit transfers.

34. Insolvent deceased estates

1

On the expiry of the period specified in the notice referred to in section 29 the executor shall satisfy
himself as to the solvency of the estate and, if the estate is found to be insolvent then or any time before
distribution under subsection (12) of section 35 , he shall forthwith by notice in writing (a copy of which
he shall lodge with the Master) report the position of the estate to the creditors, informing them that
unless the majority in number and value of all the creditors instruct him in writing within a period
specified in the notice (not being less than fourteen days) to surrender the estate under the Insolvency
Act, 1936 (Act No. 24 of 1936), he will proceed to realize the assets in the estate in accordance with the
provisions of subsection (2). Provided that--

a) no creditor whose claim amounts to less than R1 000 shall be reckoned in number;

b) any creditor holding any security which a trustee would under section 83 of the said Act have
been authorized to take over if the estate had been sequestrated, shall, if called upon to do so in
writing by the executor, place a value thereon within the period specified by the executor, and shall
be reckoned in respect of the balance of his claim which is, according to such valuation,
unsecured; and

c) if any creditor fails to place a value on any such security within the said period, he shall not be
reckoned as a creditor for the purpose of this subsection.

If after the expiry of the period specified in the notice under subsection (1) the executor has not in
accordance with such notice been directed to surrender the estate, he shall, after the creditors have
been notified in writing, for a period not being less than fourteen days, of the manner and conditions of
the intended sale of the assets, sell the assets in the estate.

A creditor may at any time before the sale of an asset lodge with the executor an objection to the
intended sale of that asset, and shall send a copy of that objection to the Master.

After considering the objection, any comment the executor may have made regarding the objection and
the further particulars which the Master may have required, the Master shall order the executor to
proceed with the sale or give any other order regarding the sale of the asset as he thinks fit.

In so far as a date of sequestration is relevant for the purposes of the distribution of an estate under this
section, such date shall be deemed to be the date immediately following the date on which the period
specified in the notice given in respect of the estate in question under subsection (1), has expired.
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6) If any creditor has under paragraph (b) of the proviso to subsection (1) placed a value on any security,
the executor may at any time within six weeks thereafter deal therewith mutatis mutandis in the manner

provided in section 83 of the Insolvency Act, 1936.

7)
a) An executor shall, as soon as may be after the expiry of the period specified in a notice referred
to in subsection (1), but within--
i) six months after letters of executorship have been granted to him; or
ii) such further period as the Master may in any case allow,
submit to the Master an account in the prescribed form, supported by vouchers, of the liquidation and
distribution of the estate.
b) Such account shall provide for the distribution of the proceeds in the order of preference
prescribed under the Insolvency Act, 1936, in the case of a sequestrated estate.
7A)

a) If at any time after the account contemplated in subsection (7) was submitted to the Master,
additional assets are found in the estate and the account is not amended in terms of this section so
as to provide for the application or distribution of the proceeds of those assets, the executor shall in
respect of those assets submit to the Master a supplementary account in the prescribed form
supported by vouchers,

b) The provisions of subsection (7) (b) shall mutatis mutandis apply in respect of a supplementary
account contemplated in paragraph (a) of this subsection.

8) The Master may at any time in any case in which he has exercised his powers under subsection (7) (a)
(ii) or in which an executor has funds in hand which ought, in the opinion of the Master, to be distributed
or applied towards the payment of debts, direct the executor in writing to submit to him within a specified
period an interim account in the prescribed form, supported by vouchers.

9) The provisions of subsections (3) to (11), inclusive, of section 35 shall mutatis mutandis apply with
reference to any account referred to in this section.

10)  When an account has lain open for inspection and--
a) no objection has been lodged; or
b) an objection has been lodged and the account has been amended in accordance with the
Master's direction and has again lain open for inspection and no application has been made to the
Court to set aside the Master's decision;

c) an objection has been lodged but has been withdrawn or has not been sustained, and no such
application has been made to the Court within the said period,

the Master shall confirm the account and his confirmation shall be conclusive save as against a person
in whose favour the Court may, before a dividend has been paid out in accordance with the account,
have granted an order to reopen the account.

11)  When an account has been confirmed by the Master, the executor shall forthwith pay the creditors and
distribute the estate among the heirs, if any, in accordance with the account, and lodge with the Master
the receipts and acquittances of the creditors and heirs, if any: Provided that a cheque purporting to be
drawn payable to a creditor or heir in respect of any claim or share due to him and paid by the banker on
whom it is drawn, may be accepted by the Master in lieu of any such receipt or acquittance.

12)  The executor shall not later than two months after the estate has become distributable in terms of
subsection (11), pay to the Master for deposit in the guardian's fund on behalf of the persons entitled
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thereto, all moneys which he has for any reason been unable to distribute in accordance with the
account.

13)  The provisions of this section shall not prevent the sequestration of any estate in terms of the
Insolvency Act, 1936. ( Comment [PC5]: These Section makes |

reference to payment without specifying
the method. Our view is that one can safely
deduce that the Act is not prescriptive as

Section 35. Liquidation and distribution accounts [{fas as the payment methad Is concerned,

but only prescriptive when a certain
| payment method (such as a cheque)

1) An executor shall, as soon as may be after the last day of the period specified in the notice referred to
in section 29 (1) , but within--
a) six months after letters of executorship have been granted to him; or
b) such further period as the Master may in any case allow,
submit to the Master an account in the prescribed form of the liquidation and distribution of the estate.

1A) If at any time after the account contemplated in subsection (1) was submitted to the Master, additional
assets are found in the estate and the account is not amended in terms of this section so as to provide
for the application or distribution of the proceeds of those assets, the executor shall in respect of those
assets submit to the Master a supplementary account in the prescribed form.

2) The Master may at any time in any case in which he has exercised his powers under paragraph (b) of
subsection (1) or in which an executor has funds in hand which ought, in the opinion of the Master, to be
distributed or applied towards the payment of debts, direct the executor in writing to submit to him an
interim account in the prescribed form within a period specified.

2A) The Master may in respect of an account contemplated in subsection (1), (1A) or (2) direct the executor
to submit to him within a period determined by him such voucher or vouchers in support of the account
or any entry therein as he may require for the purpose of performing his functions in connection with the
examination or amendment of the account.

3) The executor shall set forth in any interim account all debts due to the estate and still outstanding and
all property still unrealized, and the reasons why such debts or property, as the case may be, have not
been collected or realized.

4) Every executor's account shall, after the Master has examined it, lie open at the office of the Master,
and if the deceased was ordinarily resident in any district other than that in which the office of the Master
is situate, a duplicate thereof shall lie open at the office of the magistrate of such other district for not
less than twenty-one days, for inspection by any person interested in the estate.

a) The executor shall give notice that the account will be so open for inspection by advertisement in
the Gazette and in one or more newspapers circulating in the district in which the deceased was
ordinarily resident at the time of his death and, if at any time within the period of twelve months
immediately preceding the date of his death he was so resident in any other district, also in one or
more newspapers circulating in that other district, and shall state in the notice the period during
which and the place at which the account will lie open for inspection.

b) If, in the case of a supplementary account contemplated in subsection (1A), the value of the
assets concerned is in the opinion of the Master too small to justify the cost of publication of the
notices contemplated in paragraph (a) of this subsection, that paragraph shall not apply in respect
of such supplementary account and the Master may, if he finds it necessary, direct the executor to
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give notice, in such manner and to such persons as the Master may determine, of the place at
which and the period during which the account will lie open for inspection in terms of subsection

(4).

6) The magistrate shall cause to be affixed in some public place in or about his office, a list of all such
accounts lodged in his office, showing the date on which each such account will be transmitted to the
Master, and, upon the expiry of the period allowed for inspection, shall endorse on each account his
certificate that the account has lain open in his office for inspection in accordance with this section and
transmit the account to the Master.

7) Any person interested in the estate may at any time before the expiry of the period allowed for
inspection lodge with the Master in duplicate any objection, with the reasons therefor, to any such
account and the Master shall deliver or transmit by registered post to the executor a copy of any such
objection together with copies of any documents which such person may have submitted to the Master in
support thereof.

8) The executor shall, within fourteen days after receipt by him of the copy of the abjection, transmit two
copies of his comments thereon to the Master.

9) If, after consideration of such objection, the comments of the executor and such further particulars as
the Master may require, the Master is of opinion that such objection is well-founded or if, apart from any
objection, he is of opinion that the account is in any respect incorrect and should be amended, he may
direct the executor to amend the account or may give such other direction in connection therewith as he
may think fit.

10)  Any person aggrieved by any such direction of the Master or by a refusal of the Master to sustain an
objection so lodged, may apply by motion to the Court within thirty days after the date of such direction
or refusal or within such further period as the Court may allow, for an order to set aside the Master's
decision and the Court may make such order as it may think fit.

11)  If any such direction affects the interests of a person who has not lodged an objection and the account
is amended, the account as so amended shall, unless the said person consents in writing to the account
being acted upon, again lie open for inspection in the manner and with the notice and subject to the
remedies hereinbefore provided.

12)  When an account has lain open for inspection as hereinbefore provided and--

a) no objection has been lodged; or

b) an objection has been lodged and the account has been amended in accordance with the
Master's direction and has again lain open for inspection, if necessary, as provided in sub-
section(11), and no application has been made to the Court within the period referred to in sub-
section (10) to set aside the Master's decision; or

C) an objection has been lodged but withdrawn, or has not been sustained and no such application
has been made to the Court within the said period,

the executor shall forthwith pay the creditors and distribute the estate among the_heirs in accordance
with the account, lodge with the Master the receipts and acquittances of such creditors and heirs and
produce to the Master the deeds of registration relating to such distribution, or lodge with the Master a
certificate by the registration officer or a conveyancer specifying the registrations which have been
effected by the executor: Provided that--

i) a cheque purporting to be drawn payable to a creditor or heir in respect of any clai comment [PC6]: This clearly providesy |
share due to him and paid by the banker on whom it is drawn; for an alternative payment method. Once
ii) an affidavit by the executor in which he declares that a creditor was paid or that gn | 262" it's prescriptive in the sense that

| when a cheque is used to make paymentit |

received his share in accordance with the account; | has to comply with certain criteria.
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may be accepted by the Master in lieu of any such receipt or acquittance.

13)  The executor shall not later than two months after the estate has become distributable in terms of sub-
section (12), pay to the Master for deposit in the guardian's fund on behalf of the persons entitled
thereto, all moneys which he has for any reason been unable to distribute in accordance with the
account.
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