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Different types of trusts and when to use them

Last month we explained the
various benefits of trusts.

This month we deal with the dif-
ferent types of trusts and when
to use them.

Understanding  the  differ-
ent types of trusts created in
south Africa, as well as when
and how they should be used,
can save a client, his fam-
ily members and the financial
planner numerous frustra-
tions during the lifetime of
the client, as well as after his
death.

South African trust law is reg-
ulated by the Trust Property
Control Act 57 of 1988,

We can distinguish between
two types of trusts, namely
mortis causa trusts (testamen-
tary trusts”) and inter vivos
trusts (trusts created during
the lifetime of the founder).
The main difference be-
tween the two types of trusts
is that a testamentary trust
is created by way of a Last
Will and Testament of the
founder whereas an inter vi-
vos trust is created by way of

an agreement between the

founder and trustees during

the lifetime of the founder

(the death of the founder is

the reason for the creation of

the trust). Both kinds of trusts
can either be vesting (ben-
eficiaries have a vested right
to benefits) or discretionary

{trustees have a discretion to

decide when to vest benefits

in or distribute benefits to
beneficiaries).

The main differences between

the testamentary trust and

the inter vivos trust are as fol-
levws:

«  Flexibility. An inter vivos
trust deec can be amend-
ed and trustees may be
varied, compared to a tes-
tamentary trust where the
trustees are bound by the
Last Will and Testament of
the founder,

+ Control over assets. The
donor, who in most in-
stances is also the founder,
will lose control over his
assets during his lifetime
with an infer vivos trusk,
compared to a testamen-
tary trust where the donor

A testamentary trust is created by way
of a Last Will and Testament of the
founder whereas an inter vivos trust is
created by way of an agreement be-
tween the founder and trustees during
the lifetime of the founder

will only lose control at
death,

» Taxes and fees payable
on death. Assets owned
in your personal name,
which are bequeathed to
a trust in your Last Will
and Testament, will at-
tract far more taxes and
fees on death, compared
to assets owned by an inter
vives trust before the date
of your death (assuming
there are no outstanding
loan accounts payable to
your estate by the trust).

Considering the above, it is
of upmost importance that
the correct trust structure is
put into place for a client in
accordance with his current
and future needs. The main
reasons for creating a testa-
mentary or an inler vivas trust
are as follows:

Testamentary trust:

« Minor children. When
children are under the
age of 18 years, they can-
not receive an inheritance
in their personal capacity
and therefore, should no
provision be made for a
trust, the inheritance will
be paid to the Guardians
Fund (a state entity which
is governed by the Master
of the High Court).

s Protection. A trust is a
separate legal entity and
trust assets do not form
part of the beneficiary’s
personal  estate.  Fur-
thermore, beneficiaries
cannot  dispose ol trust

assets as and when they
please (the “spendthrift”
beneficiary).

« Special needs of an heir,
for example a mentally
disabled child who will re-
ceive an inheritance.

Inter vivos trust:

« Pegging of estate value,
Once assets are  trans-
ferred to an inter vivos
Trust, any future growth
in the value of the assets
will take place in the name
of the trust. This ensures a
lower value in the donor's
estate at date of his death,
which will result in a tax
and administration  fee
saving on death,

« Tax benefits during the
client’s lifetime {conduit
principle [Section 25(B)
and Paragraph 80 of the
B Schedule of the Income
Tax Act 58 of 1962]) and
after his death (no estate
duty and capital gains rax
payable on death, as well
as a saving on executors
fees).

« Protection. Trust asseis
are protected against the
claims of creditors and ex-
Spouses,

« Minor children. Assets
can be bequeathed to an
inter vivos trust which was
created for minor chil-
dren. There will then be
no need for the creation of
a testamentary trust.

«  Succession. No estate ad- |

ministration after the cli-

ent’s death.
People also often refer to
business, property, invest-
ment and even family trusts.
MNote that these trusts are still
vither testamentary or inter
vivos trusts. The only differ-
ence is that they are adminis-
tered for a different purpose
and most likely in accordance
with a different risk profile.
For example, a client may
want to create a property or

business trust for high-risk
investments  (short  term)
and an investment or family
trust for low- risk investments
(long term). Other trusts cre-
ated for a specific purpose
include BEE, charitable- and
Sharia trusts.
Trusts are therefore extremely
effective estate planning vehi-
cles, particularly when-deal-
ing with clients who would
like to invest in growth assets,
but also for other reasons as
stated above.
An expert should however
be consulted before acvising
a client on a suitable trust
structure for his needs,
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