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Selection and appointment of trustees

Trusts

The selection of trustees is perhaps
the most difficult decision an indi-
vidual will face when establishing
an imfer vivos trust.

These individuals will, after all,
have considerable control over
the assets you have divested to
the trust. This decision is all the
maore difficult when you consider
the broad spectrum from which
trustees can be drawn, ranging
from trust companies, banks,
family members and friends, to
professionals such as chartered ac-
countants attorneys and regulated
financial advisors, Trustees are
responsible for the administration,
investment and distribution of
trust property. These responsibili-
ties are defined, for the best part, by
the powers given to the trustee in
terms of the trust deed, and duties
imposed on the trustee in terms of
the Trust Property Control Act, the
trust deed and the common law.

While the extent of these powers
and duties is wide-ranging, the
role of the trustee is primarily to
act in a fiduciary capacity and
apply the care, diligence and skill
one would expect of an individual
who regularly administers the af-
fairs of others.

Appointment of trustees

Trustees are generally ap-

pointed in terms of the trust

deed. This may provide for the

appointment of a trustee by:

»  the founder;

«  the beneficiaries;

»  the power of assumption. The
trust deed may give the trus-

tees the power o assume ad-
ditional trustees to hold office
with them;

«  the power of subrogation, The
trust deed may give the trustees
the power o resign while at
the same time appoint their
SUCCESSOr;

«  athird party specifically tasked
as such.

In certain circumstances a trustee
may be appointed:

« by order of court;

» by the Master of the High Court

However, before the trustee can ef-

fectively assume office and transact

as provided for in the trust deed,
certain formalities must be com-
plied with:

»  theappointment must be law-
ful;

» the person nominated to be
a trustee must accept the ap-
pointment:

«  the person nominated to be a
trustee must not be disqualified
from accepting the appoint-
ment;

»  the Master of the High Court
must provide written author-
isation of the appointment.
Before this can be done, the
person nominated to be trustee
must either provide security
to the satisfaction of the Mas-
ter for the due and faithful
perfornmnce of their duties as
trustee, or be exempted from
doing so by the Master or the
trust deed itself.

Why an independent trustee?
Anindependent trustee is a person

or corporate body with no direct
or indirect involvement with the
trust, the founder or beneficiaries
other than in the performance of
their duties as trustee,

The need for independent trustees
is based on the requirement that
for a trust to be validly constituted,
control and bare ownership of
the trust property must vest in
the trustees.

The founder cannot treat the trust
property as if it was his own,
Secondly, good corporate govern-
ance requires the appointment
of independent trustees that are
not connected to the founder or
beneficiaries,

Trustees must be free from the
pressures and undue influence that
may emanate from those that have
a financial interest in the trust if
they are to discharge their duties
as required by law.

The need for in-
dependent trus-
tees is based on
the requirement
that for a trust to
be validly consti-
tuted, control and
bare ownership
of the trust prop-
erty must vest in
the trustees

Whom do you choose

Identifying the key attributes you

would like in the body of trustees

{both independent and connected)

may ]"IL']].'I the selection process.

These could include:

«  Professional knowledge and
EXperience
People drawn from the
accounting and legal profes-
sions will have many of the
hard skills required by a trus-
tee.
While not required to have
all the answers professional
trustees must know when 1o
seck external advice, so that
timely decisions can be made.

«  Personal qualities and skills
Honesty, integrity and fairness
are a few of the qualities needed
by someone who will assume a
fiduciary responsibility. Com-
munication skills, the ability to
balance competing interests
and the differing needs of all
stakeholders in the trust are
also important.

«  Personal relationship
Insight into the history and
background of the trust may
be called for.
How the body of trustees deals
with the competing interests
and the differing needs of the
stakeholders may to a large
degree be informed by a prior
relationship with the founder
and the beneficiaries. Inde-
pendence may play no role in
this instance.

= Time
Where the trusteeship is car-
ried out on a part-time basis
there is always the risk that
insufficient time is devoted to
the affairs of the trust.
Continuity
Corporate entities such as trust
companies and banks and their
‘institutional memory”
may help span the change over
from one generation to the
next.'

‘These short guidelines will hope-

fully make the trustee sélection
Process easier.

‘References

E Cameron with M D¢ Waal, B
Wiansh, P Soloston ¢ E Kahn Hon-
ores Seuth African Law OF Trusts
5% Edition 2002W Geach with |
Yeats Triests Law and Practice 2007
The role of the
trustee is prima-
rily to act in a
fiduciary capac-
ity and apply the
care, diligence
and skill one

would expect

This colummn was written by FISA
exco member Cheryl Howard of
Cheryl Howard & Associates,

A list of FISA-registered praclition-
ers is available from secretariatg

ﬁds.:i.e:rg.zu. Visit our website at

wwwfidia.org.za FISA is a non-
profit arganisation thal represerits
practitioners in the fiduciary indus-
try and sets high minimum stand-
ards o protect tre pubfics interests,
Activities of FISA memibers include
buet are ot vestricted to the drafiing
of wills, adwinistration of trists and
estates, fax and financial advice and
the margernent Lr_,l" clfent _frri::.l’.x'.
FISA hias 21 miember companics and
wmore Hhar 600 individual members
wite collectively manage in excess of
R200 billfon. Membership is open
o any professional who meets the
membership criteria,



