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  The writer discusses the proposal made 

in the Budget Speech that discretionary 

trusts should no longer act as flow-

through vehicles and that taxable income 

and loss (including capital gains and 

losses) should be fully calculated at 

trust level with distributions acting as 

deductible payments to the extent of 

current taxable income. 

1. Introduction 

A topical issue at the moment is the proposed changes 

to the taxation of trust income as announced by the 

Minister of Finance, Mr Pravin Gordhan, in his budget 

speech recently. According to the Budget Review, 27 

February 2013, Treasury intends to prevent trusts 

from acting as conduits for tax purposes in future. 

Discretionary trusts should no longer act as flow-through 

vehicles. Taxable income and loss (including capital 

gains and losses) should be fully calculated at trust 

level with distributions acting as deductible payments to 

the extent of current taxable income. Beneficiaries will 

be eligible to receive tax-free distributions, except 

where they give rise to deductible payments (which will 

be included as ordinary revenue).1 

Apparently these proposals will not apply “to trusts 

established to attend to the legitimate needs of 

minor children and people with disabilities.”2 

It is a common practice among users of discretionary 

trusts to avail themselves of the conduit principles 

contained in section 25B of the Income Tax Act (the 

Act) and paragraph 80 of the Eighth Schedule to the 

Act to try and gain some form of tax advantage. In 

terms of this practice, practitioners allocate the 

whole, or a portion of the trust’s income or capital 

________________________ 

1 Budget Review, 27 February 2013, Chapter 4: Revenue Trends and 

Tax Proposals under the heading “Protecting the Tax base.” 

2 Budget Review, 27 February 2013, Chapter 4: Revenue Trends and 

Tax Proposals under the heading “Protecting the Tax base.” 
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gains to a specific beneficiary. However, instead of 

paying the said amount to the beneficiary in 

question, it is frequently credited to the 

beneficiary on loan account with the trustees 

retaining control over the funds on behalf of that 

beneficiary. 

Based on the above quotes, I believe it is this 

practice of allocating trust income or capital gains 

without distributing it, which Treasury intends to 

halt and by doing so prevent the erosion of the tax 

base. 

However, are these changes necessary in order to 

enable the SARS to effectively tax the income and/or 

capital gains in the hands of the discretionary 

trust, instead of having it flow through to one of 

the beneficiaries to be taxed at such beneficiary’s 

lower tax rate? I believe not and it is the intention 

of this article to investigate how Treasury could 

address the problem, even retrospectively by opening 

and reassessing tax returns for previous years, 

without resorting to changing the law. 

2. The concept of the “protective trust” 

One of the notable aspects of the definition of 

“trust” in section 1 of the Trust Property Control 

Act, 57 of 1988 is that, to qualify as a trust, the 

donor is required to make over or bequeath the trust 

assets and to fully divest himself of the ownership 

thereof. However, it is my experience that clients 

who use trusts for tax and estate planning often have 

some difficulty in relinquishing control over trust 

assets. As a result, they start looking for ways in 

which to “protect” the trust assets from third 

parties and “protecting” beneficiaries from 

themselves. 

One of the ways in which this is done, is by means 

of the inclusion of clauses in the trust deed 

providing for the forfeiture by the beneficiary of 

his benefits under the trust in instances where (1) 

he attempts to cede his rights under the trust 

without the permission of the trustees, or (2) in 

case of his insolvency – the so-called protective 

trust. The following serves as an example of such a 

clause in a trust deed: 

1. The capital and/or income to which any beneficiary 

is/may be entitled to in terms of the conditions of this 

deed, cannot before being paid or distributed to him by 

the trustees be: 
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(a) ceded, transferred or pledged by such beneficiary; 
(b) seized by any creditor of such beneficiary or vested 

in his curator at his insolvency. 

2. If, before any capital and/or income, as mentioned 

above, is paid to any beneficiary: 

(a) he pretends or tries to cede, transfer or pledge 

such capital or income or any part of it; or 

(b) he is declared insolvent or surrenders his estate 
then such beneficiary’s right to the capital and/or 

income will end immediately and vest in the other 

beneficiaries as if such beneficiary died before it had 

vested in him. 

There is nothing wrong with the founder providing 

for a forfeiture of benefits if the beneficiary fails 

to observe a stated condition. However, for the 

condition to be enforceable, it must be imposed in 

the interest of some other person and should provide 

for a gift over to that person in the instance that 

the condition is not observed.3 

3. Taxability: “received by or accrued to” 

in the context of a forfeiture condition 

Treasury, as stated above, seems to be mainly 

interested in curtailing the use of the conduit 

principle in instances where the income or capital 

gain is allocated but not actually paid over or 

distributed. It is the Treasury’s intent that 

distributions will be deductible “…to the extent of 

current taxable income….” Also that beneficiaries 

will “…receive tax-free distributions, except where 

they give rise to deductible payments…” Amounts that 

were allocated and received by the beneficiary are 

not, at least as far as was made public in the budget 

speech and Budget Review, of any interest to 

Treasury. As such we are, for the purposes of this 

article, interested only in those amounts that may be 

said to have accrued to the beneficiary, but which 

are not yet received by him. 

For an amount to be taxable, it has to be either 

“received by or accrued to or in favour of” the 

taxpayer. After some debate it was decided in CIR v 

Peoples Stores (Walvis Bay) Pty. Ltd.4 that an amount 

“accrues” to the taxpayer when he becomes 

(unconditionally) entitled thereto. The “entitled 

________________________ 

3 Refer to Raubenheimer v Raubenheimer (560/2011) [2012} ZASCA 97 

citing Aronson v Estate Hart 1950 (1) SA 539 A at 552 and Jewish 

Colonial Trust Ltd v Estate Nathan 1940 AD 163 at 180. 

4 1990 (2) SA 353 (A). 
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to”-principle, originally articulated in Lategan v 

CIR5 (and later confirmed in Peoples Stores) was 

expanded upon in the case of Mooi v SIR where it was 

found that the benefit only accrues when the taxpayer 

becomes unconditionally entitled thereto.6 

The question we need to answer is: If an amount is 

allocated to a beneficiary, but not yet received by 

him, and if such amount is subject to a forfeiture 

condition – such as in the case of a protective trust 

– can it be said that such beneficiary is 

unconditionally entitled to such amount as envisioned 

by the term “accrued” as used in the Income Tax Act? 

An inter vivos trust can be either a discretionary 

trust or a vesting trust. For the purpose of this 

article, in as far as Treasury has indicated its 

intention, we are dealing with discretionary trusts. 

Let us now look at the concept of a “vested right” as 

it pertains to trust assets. Cameron et al in 

Honoré’s South African Law of Trusts points to three 

meanings of the word ‘vested’:7 

1) A right can be said to vest in a person when he 

owns it. Secondly the word vested can be used to draw 

a distinction between “what is certain and what is 

conditional: a vested right is distinguished from a 

contingent or conditional right.”8 

2) A further interesting aspect of vested rights, is 

namely that the right can be “immediate”, but “the 

enjoyment thereof may be postponed.”9 A right can be 

said to be “immediate” if it is not dependent on any 

further contingency, such as the survival of the 

beneficiary to a given age or the death of a given 

person.10 

3) Lastly, once a right is vested in this sense it 

is transmissible to the successors of the beneficiary 

on death or insolvency and it forms an asset in the 

beneficiary’s estate. A contingent right on the other 

hand does not form an asset in the beneficiary’s 

estate at death.11 

A provision in a trust providing for forfeiture, 

such as the one above, creates a resolutive condition 

________________________ 

5 1926 CPD 203. 

6 Mooi v SIR 1972. 

7 E Cameron et al Honorés South African Law of Trusts 5 ed (2007) 

556. 

8 Jewish Colonial Trust v Estate Nathan 1940 AD 163. 

9 Goliath v Estate Goliath 1937 CPD 312. 

10 Re Allen Trust 1941 NPD 147. 

11 Jowell v Bramwell Jones (1998 (1) SA 836 (W). 
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as opposed to a suspensive condition. A resolutive 

condition is one where the contract becomes 

immediately binding upon the parties and all the 

rights and obligations in terms of the agreement 

arise immediately. Should the condition at some later 

stage be fulfilled, then the agreement will dissolve 

immediately with retrospective effect. De Wet and Van 

Wyk in Die Suid Afrikaanse Kontrakte Reg en 

Handelsreg12 explains as follows: 

Die toestand van onsekerheid wat hangende die voorwaarde 

bestaan het, word ook beëindig deur die ontbreking van 

die voorwaarde. Die voorwaarde ontbreek by die positiewe 

voorwaarde wanneer dit vasstaan dat die gebeurtenis nie 

meer kan plaasvind nie, en by die negatiewe voorwaarde 

wanneer die gebeurtenis wel plaasvind…  

Die voorafgaande geld én vir die gewone opskortende 

voorwaarde én vir die gewone ontbindende voorwaarde gerig 

op die weeropheffing van die ingetrede gevolg van die 

ooreenkoms. By ‘n ooreenkoms met so ‘n gewone ontbindende 
voorwaarde tree die normale gevolge van die ooreenkoms 

dadelik in, maar die weeropheffing van daardie gevolge 

word afhanklik gemaak van die plaasvind van ‘n onsekere 

toekomstige gebeurtenis, m.a.w. die weeropheffing word 

opgeskort. Daar bestaan dus van die begin af aan die 

moontlikheid van weeropheffing, en daarmee samehangende 

opskortend voorwaardelike verbintenisse tot teruggawe en 

herstel. 

Cameron et al in Honorés South African Law of 

Trusts13 comments as follows on the forfeiture of 

benefits in terms of a protective trust: 

When the beneficiary’s interest is not forfeited under a 

valid protective trust or other substitute provision it 

may be taken in execution by the beneficiary’s creditors 

and falls into his or her insolvent estate. This follows 

from the general rule that any vested right is available 

to creditors. 

The beneficiary’s rights to the amounts allocated to 

him in terms of the protective trust, remain 

contingent on the fulfilment or not of the condition 

in respect of his insolvency. This will be the case 

until such time as it is clear that the beneficiary 

will not go insolvent – ie at death. Before such time 

the beneficiary has no vested right to the benefit – 

providing it protection in case of insolvency, but 

simultaneously excluding it from the meaning of 

“accrual” as used in the Income Tax Act. 

________________________ 

12 5th edition Volume 1, p153. 

13 E Cameron et al Honorés South African Law of Trusts 5 ed (2007) 

616 citing Cairncross v Van der Westhuizen 1913 CPD 639; Bosman 

v Bredell 1932 CPD 385; CIR v Polonsky 1942 TPD 249 253 and 

Trustee of Van der Byl v Executor Michau (1883) 2 SC 430. 
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The use of the protective trust is nearly ubiquitous 

in South Africa. In fact, I have yet to see a 

discretionary trust where such a condition is not 

included. Discretionary trusts have been vexing SARS 

since 1990 and the case of Philip Frame Will Trust v 

CIR.14 I believe that the Treasury and SARS can save 

themselves a whole lot of trouble simply by requiring 

the trustees, as representative taxpayers, upon 

lodgement of a tax return, to certify that no such 

resolutive condition is included in the trust deed. 

Alternatively the SARS could simply call for the 

trust deed to be lodged along with the tax return of 

the trust. In either case, should such a forfeiture 

condition exist, they should tax accordingly: ie by 

taxing the beneficiary where he has received payment 

of the amount in question on the basis of the 

“receipt”, and by taxing the trust where the amount 

has been allocated but not yet paid to the 

beneficiary. � 

________________________ 

14 Friedman and others NNO v CIR: In re: Philip Frame Will Trust v 

CIR (1991 (2) SA 340 (WLD), 53 SATC 166) – Later confirmed in 

CIR v Friedman NO 1993 (1) SA 353 (A). 


