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Many wealthy individuals recognise the benefits of using trusts for 
estate and succession planning; particularly to protect assets for the 
next generation from one’s heirs who may be minors when they 
inherit, may be inclined to poor financial decision-making or simply 
may be a little too spendthrift for the client’s liking. However, in 
terms of our exchange control rules, a South African trust still may 
not hold offshore assets. For that reason many well-heeled South 
Africans hold their offshore assets in their own names. When 
drafting a will for such a client it is important to consider how these 
assets should be inherited. Where the heirs are financially 
independent or will be upon inheriting your client’s South African 
assets, an offshore trust may well be an appropriate heir.

There are a number of advantages for the heirs in relation to the 
inheritance. Once transferred to the trust, no tax will be levied in 
South Africa on the income and capital gains generated from the 
inheritance unless and until any such amounts are actually 
distributed to South African resident beneficiaries. At that point, the 
income must be included in the income of the recipient beneficiary 
taxpayer and taxed at his marginal rate in the year in which the 
income is vested in him. Similar rules apply where a capital gain is 
distributed by an offshore trust to a South African resident 
beneficiary. The trust should also be set up and managed in a 
jurisdiction which does not levy tax on a trust with beneficiaries 
who are not residents of that jurisdiction. This will enable the trust 
to accumulate tax free investment returns for as long as the 
investments remain held by the trust.

Where your client has already set up an offshore trust, funded by 
him by way of a loan account, he may consider bequeathing that 
loan account to the offshore trust in his will. The tax and estate 



planning consequences for the heirs would be the same.

In creating such a structure, it is important to obtain professional 
estate planning and tax advice. For example, it may be important for 
a separate will to be drafted for the offshore assets – depending on 
the nature of the assets and the jurisdiction in which they are 
situated. One would also need to ensure that the trustees of the 
offshore trust do not invest in any assets situated in the Common 
Monetary Area, as this would change the tax consequences set out 
above and would also comprise a contravention of the exchange 
control prohibition on so-called ‘loop structures’. Also, where one or 
more of the heirs lives outside of South Africa, the legal and tax 
consequences for that beneficiary would need to be considered 
separately in that jurisdiction.


