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Mini Summary: 

During his lifetime, the complainant’s husband was a member of the first respondent, a retirement fund. Upon 
his death in January 2014, a death benefit of R531 879,84 became available for distribution in terms of section 
37C of the Pension Funds Act 24 of 1956 (“the act”). The fund identified the dependants of the deceased and 
distributed the benefit amongst them. Included in the distribution was the complainant as the civil law wife of 
the deceased, and another person as the customary law wife of the deceased. They were each paid 15% of the 
death benefit. 

Dissatisfied with the allocation and distribution of the benefit, the complainant claimed that as she was the 
legal wife of the deceased, the full death benefit should be paid to her. Although the fund pointed to the fact 
that the deceased had entered into both a civil and a customary marriage, and that he had fathered five 
children from five different women with whom he had had short relationships, the complainant contended that 
even if the deceased had other children, extramarital relationships or any dependency, she was entitled to 
payment of the death benefit. 

Held that the payment of a death benefit is regulated in terms of section 37C of the Act. It is the board’s 
responsibility when dealing with the payment of death benefits to conduct a thorough investigation to 
determine the beneficiaries, to thereafter decide on an equitable distribution and finally to decide on the most 
appropriate mode of payment of the benefit payable. When making an “equitable distribution” amongst 
dependants, the board of management has to consider the age of the dependants; the relationship with the 
deceased; the extent of dependency; the wishes of the deceased placed either in the nomination form and / or 
his last will; and the financial affairs of the dependants including their future earning capacity potential. The 
adjudicator found that the fund’s board had considered all relevant factors and ignored irrelevant ones. 

The law recognises three categories of dependants based on the deceased member’s liability to maintain such 
a person, namely, legal dependants, factual dependants and future dependants. In this matter, the deceased 
had five children born from different mothers. The deceased’s five children qualified as his legal dependants in 
terms of section 1(a) of the act as he had a legal obligation to maintain them. Furthermore, although the 
complainant disputed that the deceased was married to the customary law wife, the fund had evidence to the 
contrary. It was pointed out that in terms of the Recognition of Customary Marriages Act 120 of 1998, the 
failure to register a customary marriage does not affect the validity thereof. Before the coming into effect of 
the Recognition of Customary Marriages Act 120 of 1998, on 15 November 2000, the deceased’s marriage to 
the complainant would have superseded and extinguished his customary marriage. The deceased had married 
the complainant on 1 February 2011 after the commencement of the Recognition of Customary Marriages Act 
120 of 1998. Therefore, in terms of section 3(2) of the act, the deceased was not competent to enter into a 
civil marriage with the complainant as he was already a spouse in a customary marriage. Accordingly, the 
complainant did not qualify as a spouse in terms of section 1 of the act as her marriage with the deceased was 
not valid. She also did not meet the requirements of a qualifying spouse in terms of the rules of the fund as 
there was no recognised marital union between her and the deceased at the time of the deceased’s death. 

Setting aside the fund’s decision to allocate a portion of the death benefit plus a widow’s pension to the 
complainant, the adjudicator ordered the fund to investigate the complainant’s financial dependency on the 
deceased and her financial affairs in order to determine whether she qualified as a factual dependant. The 

http://www.mylexisnexis.co.za/calink.dll?x=ykcztpi6q32lmp38lcsnq


allocation of 10% of the benefit to the brother of the deceased was also set aside, on the ground that the 
evidence established that the brother was not dependent on the deceased at the time of his death. 

 


