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private ruling' or a ‘binding class ruling." Yer
again, this information (being of as much value o
the raxpaying public as a ‘positive’ ruling would be)
remains instructive only to the applicant.

As such, the current approach of issuing
summarised versions of rulings amounts o a direct
contravention of the provisions of section 33 of the
Constitution'' (“Just Administrative Action’) and
the provisions of the Promotion of Administrative
Justice Act ('PAJA') alike. It would be interesting to
note SARS's response were reasons to be requested
by members of the public for rulings issued in terms
of section 5 of PAJA.

Providing for rulings to be requested from SARS
in terms of a legislated framework is a laudable
development in our fiscal legal framework. Not
only is the development in line with international
trends," bue the Rulings Division within SARS

is, from own experience, quite clearly staffed with
experienced and qualified pessonnel. Sadly though,
the application of specfically section 87 of the Tax
Administration Act has had the inevitable effece
of benefitting only the rich and the few which can
afford to pay the expensive application fees (which
in their own right may be justly labelled a 'rax’ if
one has regard 1o this definition in section 1 of the
Tax Administration Act). The resulr is the further
manifestation of an exclusive tax system, rather than
the creation of an approachable and more inclusive
regime which is arguably what is required, given our
current fiscal environment.

It would seem thar the hope which the broader
tax community would have nurtured with the
introduction of the rulings regime in 2004 is akin o
that harboured by the Trojans when the brave Hector
walked outside of the gares of Troy to face Hercules.

Tue Davis Tax CommiTriee Rerort ON Estare Dury AND THE
Taxarion OrF TrusTS

By Franseait van Gijren'

Introduction

On 13 July 2015 the Davis Tax Commirtee
{'the DTC') released its ‘First Intesim Report on
Estate Duty’ for public comment. In view of the
announcement in the 2013 budger that the raxation
of trusts was to be reviewed and that Treasury
specifically intended 10 prevent  discretionary
trusts from acting as conduits for tax purposes
in the future.? it should come as no surprise that
a significant portion of the report deals wirth the

"' Section 75 of the Tax Administration Act,
108 of 1996,
" 3 of 2000,

taxation of trusts and the conduir principle. This
article secks 10 explore some aspects of the DTC
report in so far as it relates to the use of trusts as a
means of avoiding estate duty.

A brief history of the statutory condit principle and
concomitant deeming provisions

The statutory conduir principle can be ascribed
to the 1991 case of Friednman and Others NNO v
Cammissioner for fnland Revensie: In re Phillip Frame

Y Centre for Tax Policy and Administration (OECD), Tax Administration in OECD and selected non-OECD
countries: comparative informarion series 87 (2006}, as discussed by Givadi | in 'Resolving Legal Uncermainty: The
Unfulfilled Promise of Advance Tax Rulings', Virginia Tax Review (vol 29) 137.

' Director: Finlac Risk and Legal Management,

* Budget Review, 27 February 2013, Chapeer 4: Revenue Trends and Tax Proposals, under the heading “Prorecting the

Tax Base'.
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Wl Frense v Commicioner for Infend Revenne,” in
which it was held that a rrust was not a legal person
contemplated [nsectlon 1 of the Income Tax Ace!
{'the Act”) and as such was not subject to income
tax, As a result of this judgment, the definition of
‘person’ was amended, with rerrospecrive effect o
the 1987 tax vear, to include ‘any trust’, In this way
erusts were (ncluded in the tax ner. Simultaneously
with the inclusion of truses in the definition of
‘person’, section 258 was enacred 1o govern the
wxxation of trust income, Secrion 238 confirmed
the so-called conduit principle whereby, if a trust
vested income in a beneficiary In the vear thar i
was received by or acorued o the trust, then such
income was taxed in the hands of the beneficlary
tather than in the wruse Subsequently, with the
enacrment of Capital Gains Tax (CGTT), similar
Hnwdhmu.ﬂl provisions were included (n Fﬂugﬂpl‘l
80 of the Eighth Schedule ro the Acr,

The How-through  provisions  comtained  in
section 250 are subject wo the deeming provisions
conained in section 7 of the Acr, while the fow-
through provisions of parggraph 80 are subjecs o
the artribucion rules conined in paragraphs 69 o
72 of the Eighth Schedule to the Act. Tn terms of
these provisions, income of capial gains received by
a trust a5 a resule of & “donarion, serdement or other
{graruitous] disposition’ are deemed ro be that of the
‘donat” in relation o the donarion, seolement or
other disposition’ that gave s 1o such income or

galns.

The debasernent of the s form and the weer type
af vt

At the hearr of the idea of a trust is the requirement
thar there should be a functiomal separagion of the
conerol of the trust assets from the enpoyment chereof,

And, although a rustee can also be a beneficiary,
the central notion is thar the person entrused with
the control of trmse assers exerclees thar coneol on
behalf of, and in the interests of, another® In South
Africa, however, where trustees are frequently also
benehciaries and somctimes also the donor of the
trust, this core principle is often forgosten,

The separation of conteol and enjoyment dhar
underlies the st concepr has in the past ensured
propriety and rgour as well 25 accounrabilite in
erust administrarion. quire simply as a result of the
self-interest of the pariies involved, On the pare of
truseees, beciuse they wish to avoid personal lability,
and on the part of the beneficiaries. because they
wish to ensure the maximum benehie o themsehoes
from the wrust fund allocared for thar purpose. As
such. the courts and legislature have been willing 1o
albow trusis e duﬂ:h:p r£|at'|ve|].' =|.|.|:r.'||1|.1r:l.-l‘:usﬂ}-.II

Baur the truse landscape is changing. Harms [4,
in Mernarmudt v Vipstaas Miclier (Edr} 8pk, refers
‘a newer type of crust where someone, probably for
estate planning purposes or to escape the consoraint
imposed by corporage faw, forms a o while
everything else remains as before”™ This is because
trusts have arisen where the functional separation
berween control and enfoymenc is endrely lacking,
particularly in the case of family rusee cthar are
d.e.s:ign-ud B SECurg tl'u: lHberess .:n-d rrotece the
property of a group of family members. As trustees;
conrred of the assers remains with the family while
they, as beneficlaries of the rust, also enjoy the
beneht thereof”

This self-centred use of rusts, In contrase with
their aleruistic origins, has given rise to a new oype
of rrust case coming before our courts, Hismrically
our courts had 1o consider aspects dealing with the
extent of the fiduciary duties of trustees and whether

Y1991 {2} SA 340 [ The decision in this case was confirmed on appeal.

'Section | Income Tax Act, 58 of 1962,

¥ Laand el Agrivuituoral Bawk af Sousls Africa o Parker and Qrhers 2005 (23 84 77 (SCA} at para [19]
¥ Latad wrved Agedcadtsernsd Bk of Soveth Afeicn o Pavker and Gohers 2005 {21 5A 77 [SCAL ac para [23],

! e dr Y anad st

v Vipssans Mielier (Falmz) Spk [2004] 1 Al SA 396 [SCA] ac para [17]

* Lasid ereed Agrocudturml Berke af Sovely Africe o Pavker ane Qehers 2005 (23 8A 77 (SCAY at para [25].
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or not they have mer their fiduciary obligartions
of care and diligence,” or whether or not our law
allowed for the conferment of discretionary powers
of appointment on trustees.” However, a significant
number of trust cases over the past twenty years have
had a cynical, almose fraudulent, mine to them. In
these cases trustees, purporting to act on behalf of
a trust, entered into contracts on behalf of the trus
only to later, when it suited their purposes, use their
own failure to comply with the trust’s formality
requirements for the signing of documents as a
reason for declaring the contracts void."

Cameron JA, in Land and Agricultural Bank v
Parker,” stated that chis ‘new” type of trust had arisen
over the past two decades, The question, of course,
arises: what caused this refatively sudden abuse of the
trust form?

The abuse of trusts in tax and esare planning

Trusts have long offered eager estate planners
{owners) an opportunity o benefit themselves
and their beneficiary heirs, From an estate duty
pesspective this was done by having the estate owner
wransfer growth assets o the truse, thereby removing
them from his estate for estate duty purposes. In
order to avoid an immediare donations tax liability
from being incurred, such a transfer would usually
be done by way of a sale from the estate owner to the
trust, with the trust owing the purchase price to the
estate owner. These loans are typically interest-free.”
(An interess-free loan of investment capital works as
well.) In this way, a saving of estate dury is created
in respect of the (potential) increase in value of the
assets thar have been placed in trust from the tme

thar they were rransferred o the trust undl such dme
as the estate owner dics — so-called estate pegging, As
such, it saves estate duty payable while still keeping
the assets available for the various beneficiaries’
benefit. As a way of saving estate duty, it has been
available o estate planners for as long as some form
of estate or death dury has been payable in respect
of a deceased person's assets. And yet, it has not of
itself given rise to the debasement of the trust form
as discussed above,

From an income tax and CGT perspective; the
flow-through principle provides a means by which
an estate owner can procure an immediate personal
benefir, namely income-splitting, Income-splitting
occurs when the trustees vest the trust’s income
or gains in one or more benchictaries with lower
marginal rates of tax while not diseributing. or
resteicting distributions, to those beneficiaries with
a higher marginal rate of rax, thereby reducing the
overall tax liability in respect of the income or gains
made. Another version of the practice would be for
the trustees to distribute to each beneficiary only
so much income as would keep the beneficiary in
a rax bracker lower than rthar of the trust. However,
in order 1o apply the How-through provisions, it is
necessary that the relevant income or gain has 1o be
vested in the beneficiary in the year that it accrued o
or was received by the truse. The erustees must make
a decision regarding the distribution or allocarion of
the relevant funds prior to the end of the tax year, as
a failure to do so will resule in the income or gains
being taxable in the hands of the trust.

The deeming and  attribution  provisions
conmained in secrion 7 and paragraphs 69 1o 72 were

" Sackeille West v Nowrse and Another 1925 AD 516; Administrator Estase Richards v Niched 1999 (1) 551 (SCA).

1" Braun v Blann and Botha NNO and Anotber [1984] 2 All SA 197 (D).

"' Var der Merwe NO & Others v Hydraberg Hydraulics CC & Others 2010(5) SA 555 (WC): Thorpe v Tritrenuxin 2006
(3) SA 427 (SCAY; Lasd and Agricultural Bank of Seuth Africt v Parker and Others supria; Niewwoudt NO and another v

Viyiraar Miclies (Edms) Bpk supra.

1* Land and Agriculrural Bank of South Afvice v Pavker and Others 2005 (2) SA 77 (SCA) at para [24].
' See “The Tax implications of interest free loan account chaims againse trusts and the new Income tax tetrn for truses',
for a discussion on the difference berween loans and vested trust capital and why this distinction is important. 2015

Tacopayer 62.
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intended 1o prevent the mischief of income-splicting,
Unfortunately, they fail in this objective. Over trime,
the tax rates for individuals and erusss have been
amended to such an extent thae the rax rares for
trusts are higher than those for individuals, and the
deterrent effect of the deeming provision, resulting
in a higher tax rate, is thus lost.” To summarise,
then, according to the DTC repory, the use of trusts
costs the fiscus money in the following manner:

I, From an income tax and CGT perspective, asa
resule the practice of income-splitting, whereby
income and/or gains in the trust are vested in
beneficiaries with lower rates of tax and, as a
resule of the flow-through principle, are taxed
in the hands of the beneficiaries at their lower
rates of tax.””

2, From an estate duty perspective, the transfer
of assets into trusts removes the assets from
the donor’s estate, thereby pegging the value of
the assets in his estate and depriving the fiscus
of the duty on the increase in the value of the
assets that have been transferred to the trust. The
estate pegging effect lases for as long as the assers
remain in the trust.'”

What is not clear from the DTC report is that in
order for the Aow-through provisions of the Act 1o be
applicable, a beneficiary needs to be unconditionally
entitled to the money that is to be taxed in his hands.
For this to happen, the trustees have o award o
the beneficiary a vested right to the specific income
or gain thar was received by the rrust and which is
now to be taxed in the hands of the beneficiary. This
can be done even though the trustees may postpone
enjoyment of the amount by holding onto the
actual asser or funds and conrinuing to administer
it on behalf of the specific beneficiary in whom it is

" DTC Report Chaprer 4: Trusts, pp 37 and 38,
" DTC Report p 37.
1 DTC Report Chaprer 4: Trusts p 38,

vested. While trustess have a dury of care towards
all beneficiaries of the rrust,” it is important ©
remember that once an amount has vested ina specific
beneficiary, the trustees have a separate and specific
fiduciary duty of care towards that beneficiary with
regard 1o thar amount, and they have an obligation
to act in the beneficiary’s best interests with regard
to the adminiseracion of that amount. As such, the
trustees are obligaced to invest and manage the money
held on the benehdary’s behalf in order to hedge
against inflacion and ensure capital growth." All
interest and/or growth in respect thereof belongs to
the specific beneficiary. It ks important to remember
that such income or gains, once vested, belong ro the
beneficlary and as such is ‘property™ in his estate
for estate duty purposes, and all income or growth
thereon is likewise property in his estate,

A trust can fulfil i estate-pegging purpose (if
thar is indeed its purpose) only in regards to those
assets that do not vest in any of the beneficiaries.
In other words, when the trustees avail themselves
of income-splitting, the split income becomes an
asset in the estate of the recipient beneficiary, while,
should they not have distribured the income, the
income would have been taxable in the hands of the
trust at the trust’s rate of rax.

[ believe it is the flow-through principle and the
possibility of income-splitting, combined with the
perception thar this can be done with impunicy,
that provides zealous estare owners with a benefic
thar is sufficiently personal that pessons who would
otherwise have soughr to retain control over their
asses are moved o eransfer their assets to a family
trust, even if such teansfer is made in the belief {or
with the intention) that all else will remain the same.
In this way, this is the cause of the proliferation of

V" Jowoell v Bramucell-Jones 2000 (3) SA 274 (SCA) 284G-285A.
" Adminsserator Ertate Rivhands v Nichols 1999 (1) SA 551 (SCA) ax 556F; Thimssra v Blunt-Mavkenzie 2002 (1} SA

459 (T).
1¥ Section 3(2), Estate Duty Act, 45 of 1955.
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the new type of rrust described earlier.

The DTC interim Repors

The DTC in its report is of the opinion that the
use of trusts, and especially the practice of income-
spliting, causes 2 significant loss of revenue to
the fiscus. This, it is suggested, can be rectified by
repealing the deeming provisions of section 7 and
section 238 insofar as they apply to resident trust
arrangements, and by ensuring that the ‘special
trust definition’ conrained in section 1 of the Act —
which allows a trust to be taxed at pessonal income
tax rates In limited special circumseances - is the
only relief 1o the aforementioned rule. The DTC
further states thag:™

“Taxpayers must be allowed to make wse of trusts

when it makes sound sense o do so in the parsuic of

a commercial justification or benefir, as opposed 1o

an estate duty benefit,. However, as is the case with

present company tax races today, the taxpayer must
accept any potential adverse tax consequences.’

However, with respect, the aforementioned and
the discussion in the DTC report regarding the use of
trusts in estate planning and the practice of income-
splitting provides the reader with only half the picture.
I am not convinced of the correctness of the DTC's
conclusion, at keast not as far as the negative impact
on receipes from estate duty are concerned. T agree
thar the fiscws could conceéivably make more in respect
of income tax and OGT if receipes by the trust were
taxed in the trust and not allowed o flow through o
the benceficiary, However, I do not believe that these
additional receipts would be the result of preventing
revenue from escaping the max net.

Consider that the assets placed in trust would,
prior 1o being placed there, have been raxed in the
hands of the individual who owned them at his or
her marginal rate of tax. If, then, as a result of the
flow-through principle, these assers, after being
placed in trust, end up once more being taxed at
thar individual's rates, then, from the fiseus's point
of view, rthe rax collection has remained the same.

Bur, as a result of income-splitting, the fisens is now
collecting tax at a lower rare than it would have done
had chese revenues and gains been taxed in the hands
of the original estate owner,

The DTC report states that the:

‘use of trust structures in their vasions forms causes the

growth of the underlying investmens to fall outside of

the donor, sertlor or beneficiary’s estare for purposes of
the estate duty computation.’

In other words, the complaine is that the fiscns
has 1o settle for less income tax and CGT during the
existence of the trust, and that it then still loses out
on the estate duty, in the estares of the donor and the
beneficiarics, on the increase in value of the assets
that have been transferred into trust,

The DTC report seems, however, to disregard the
fact that for as long as no income-splitting occurs,
any income or gains that occur in respect thereof
are taxed ar the rrust’s higher rare of tax, and when
income-splitting does occur, the income that has
been split forms an assec in the beneficiary’s estate
and is subject to estate ducy on his dearh,

This can be illuserated as follows:

Taxpayer A has a property in Bloubergstrand which he

purchased in 2002 for R1.5 millioa. The property is

worth R2.5 million at present. In 2015 he transfers it

o a family trust o save estare dury’, In the 2016 rax

year, the trust makes a profic of R200 000 as rensal

income from the property.

If the income were to be taxed in the s, the income

rux would be RS0 000. However if, in terms of the

flow-through principle, It were 10 be axed in the
hands of a beneficiary (with no other income for
that year), the income tax received for the 2016 year
would have been R37 781, The fiscus seems 1o have
lost revenue of R42 219, But when it is horne in mind
that the benefickary will upon his death pay estate duty

of 20 per cent on the remaining amount of R162 219,

je R32 443 (ignoring any estate duty rebate), the tocal

1ax received by the fiess comes to R70 224, Seen in
this way, the loss is much less signibcant,

[t can of course be argued that the flecus has

Y DTC Report, Chaper 4, Trusts, pp 39-40: Recommendations: Income Tax.
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wair to receive the estate dury on the accumulared
amounts until the benehiciary’s death, While this is
tree, it should be remembered that in order o place
the income-producing asset in trust the fisous already
received CGT of R133 200 (asuming a marginal
rate of tax of 40 per cent) In respect of that asser, a tax
that would otherwise only have been received on the
donor’s death. The fiscws would also have collected
transfer duty of R117 000 ar the time of transfer to
the trust. Had the asset never been transferred o
trust in order ‘to save estate dury’, the fisons would
have lost out on this duty o, as the asset would have
been transferred to the heirs free of transfer duty in
terms of the exclusion contained in section 9(1){¢) of
the Transfer Duty Act, It must also be borne in mind
that the estate owner, by implementing the scheme,
has created taxable income for his adviser by reason
of the fee thar he pays the advisor (on an ongoing
basis) to assist him with the administrarive rasks
{such as compiling financial statements and fling
tax returns and returns to che registrar of companies)
that flow from implementing their scheme. As such,
the scheme has in some small way increased the
amount of revenue collecred.

I suggest that the only matenial loss of tax to the
fireus from the use of trust structures is in respect of
estate duty on anticipared growth in the trust assees
after receipt thereof by the trust. The rest of the ‘osses’,
if one rakes the interplay and dming of the various
taxes into account is, are probably not marerial,

According 1o the DTC, the overall conrribution
of estate duty to the National Revenue approximares
only 0.1 per cent of total tax collections. The
Karz Commission in irs report suggested thar an
appropriate targeted tax contribution for such taxes
would be 1 10 L5 per cent of rx revenues. It is
hoped by the DTC that doing away with the conduit
principle will dissuade taxpayers from using truses
as an estare planning tool. If the proposed change
should prove successtul, assers thar would have found
thelr way 1o rrusts will remain in the possession of

“ DTC Report, Chapeer 4, Trusts, p 37.
= DTC Report, Chapeer 4, Trusts, p 40.

individuals and be taxed ar the lower individual rax
rate. The expected increase in taxes collected will
then have o come from the increased estate duty
collections, which — as shown — will consise mainly of
the duty collected on the increase in value of the asset
while being held in trust during the donor’s lifetime
{which it currently misses out on). It is doubtful that
doing away with the conduir provisions contained in
section 25B will account for the 1 000 wo 1 500 per
cent increase in revenue from estate duty that would
be required ro have estate duty contribute 1 o 1.5
per cent of the Nartional Revenue, as envisaged by the
Katz Commission and che DTC.

As for the DTC's suggestions in respect of trust
structures, 1 would recommend the following: (a)
repeal the deeming provisions in section 7 and
paragraphs 69 to 72; and (4} rerain the conduit
principle embodied in section 25B and paragraph
80, bur prohibit its use in the case of rrusts char
display certain characteristics,

The DTC reporr rightly says thac there are many
legitimate reasons for the use of a trusc other than
estate duty savings.™ It is also of the opinion that
raxpayers should be allowed ro make use of trusts
when it makes sound sense to do so in the pursuit of
a commercial justification or benefir, as opposed to
an cstate dury benefit™ The main historical reason
for the use of trusts is not, however, commercial, but
as a means o benefic some or other beneficiary who
tor some reason or the other the donor felt needed
the administrative prowess of trustees to manage
assets for their individual or joint benefir,

For example a mother who has a child who is
a rehabilitated drug addicc may wish to benefit her
daughter and her children, bur simultancously to
provide a measure of protection of the trust capiral
should the child ever relapse. It would secem unfair in
these circumstances to subject the trust to an annual
higher rate of rax in respect of those assers.

One of the problems that the DTC highlights in
regards o truse strucrures is the face char they cannot
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be dealt with by SARS using the General Anri-
Avoidance Rule contained in section 80A of the Act
based on the minimisation of estate duty alone. The
DTC is of the opinion that the only other avenue
open to SARS to challenge an estate duty saving
structure would be to trear the serucrure as a simulared
transaction, as envisaged in Commissioner, South
African Revemue Service s NWEK The DTC is of the
opinion that while many estate duty saving structures
appear to be based on simulated transactions, and
could thus be vulnerable o attack by SARS, each
case would have ro be assessed on its own merits. It
would thus be almaost impossible for SARS ro ereate s
precedent thar would create certainty for both SARS
and the taxpaver. Meanwhile, the taxpayer remains
able ro advance a wide range of other morives in the
defence of an estate dury saving structure. This last
seems to be the crux of che problem. As Innes | said
in Zandberg v Van Zyl:™
“Now, a5 a general rule, the parties to a contract express
themselves in language cileulated without subterfuge
or concealment 1o embody the agreement at which they
have arrived. They intend the contract o be exacdly
what it purports; and the shape which it assumes is
what they meant it should have, Not infrequently.
however (either to secure some advantage which
otherwise the law would not give, or 1o escape some
disability which orherwise the law would impase), the
parties 1o a transaction endeavour to conceal its real
characrer. They call it by a name, or give it a shape,
intended ot to express but w disguise its true nature.
The newer type of trust referred to above, the kind
that I argue is used for the purpose of avoiding estate
duty, generally has certain characteristics. These are
the result of the fact that the parties to these trusts
seck o benefit themselves and are nor trying w
create the trust in accordance with the core principles
applicable to trusts. They do not wish to separate
control and enjoyment. They wish to call the shows
and reap the benefits, As such, these trust deeds tend

10 conrain one or more of the following types of
clauses, intended to provide the estate owner with de
Soacto, if not de frere, control over the trust assers:

1. The estate owner, in the guise of the donor or
one of the trustees, retains the right to veto any
trustee decision. (This right is sometimes written
as a requirement that the donor/trustee has to be
part of any majority decision by the eruseees.)

2. The estate owner, as donor or trustee, retains the
right to unilaterally fire a trustee or to unilaterally
appoint additional trustees.

3. TThe estate owner retains the right to determine
how the truse assets should be divided on his
death.

4. The estate owner retains the power to unilaterally
revoke or vary the trust deed.

The conduit principle contained in section 25B
should not be available in the case of any trust
containing the aforementioned and other similar
provisions. Nor should it be available in instances
where it can be shown that one of the trustees, in
some or other manner, has or could have de facto
control of the erust assers. Should che aforementioned
suggestions be implemented, it should largely negare
the need to attack trust schemes using the General
Anti Avoidance Rule.

The DTC mention the use of interest-free loans
as a means of gradually dissipating the estate owner's
estare. These interest-free loans are also a frequent
occurrence in the ‘newer’ type of trust,

It seems clear thar there can be no commercial
reason for an interest-free loan, The only significant
loss of revenue through the use of truse structures is
in respect of dury on the increase in value of assees
transferred to trust, Tt would be illogical for the fircus
10 continue to allow estare owners to fund this increase
in duty-free value by means of the non-charging of
interest, especially as these loans are already depriving
the fiseses of the rax thar would ordinarily be payable
by the creditor on the interest received thereon,

= Cammbisioner, Sowth Africin Revewue Seevice v NWK Lt 2011 (2) SA 67 (SCA),

* DTC Report, Chaprer 3: Estate Duty Avoidance, p 35.
* Zandberg v Van Z31 1910 AD 302 a1 309.
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For this reason 1 believe thar the conduir principle
should also not be available in trusts where there is
an ousstanding loan which does not bear interest at
a market-related interest rate.

While the General Anti-Avoidance Rule may nor
offer much in the way of relief for the fiseus in respect
of estate duty, the Estate Duty Act does have its
own deeming provisions that could assist the fiicns
in obtaining addirional duty in respect of wrusts: In
terms of section 3{3)(d), SARS can levy estate duty
on assets that would not ordinarily be dutiable in the
deceased’s estare, In this case the assets are deemed o
be assers of the deceased on the basis chat he was "
immediarely prior to his death competent to dispose
|thereof| for his own benefit or for the benchit of
his estate.” When interpreting section 3(3)(d), one
should consider also the wide phrascology and the
scope of section 3(5), which reads as follows:

‘For purposes of paragraph (o) of sub-section (3) -

() the term "properny” shall be deemed 1o inclusde the
profies of any property;

{£) a person shall be deemed o have been compertent
to dispose of any property —

(i} if he had such power as would bave enabled
him, if he were swi furis, to appropriate or
dispose of such property as he saw fit whether
exercisable by will, power of appointment or
in any other manner;

(H) if under any deed of donation, serddement,
wrust of other disposition made by him bhe
retained the power to revoke or vary the
provisions thereof relating o such property;

(&) the pawer 10 appropriate, dispose, revoke or vary
contemplated in patagraph (6} shall be deermed
ta exist if the deceased could have obrained such
power directly or indirectly by the exercise, either
with or without notice, of power exercisable by
him or with his consent;

{d) the expression “property of which the deceased
was immediately prior 1o his death comperent 1o
dispose” shall not include the share of 3 spouse of
a deceased in any property held In community of
property between the deceased and such spouse
immediately prior to his death,”

If one accepes that a benefit paid o a wife orany
other person to which the estate owner may have a
duty of cire would benefic the estare owner or his
estate (in view of the corresponding reduction of the
need to care for the dependent), then these provisions
would be applicable to almost all trusts that conrain
provisions similar to those mentioned in section
3(5)(8)(i) above — especially in view of the wide
description of beneficiaries in most trust deeds, which
generally indude the donor’s descendants. This would
be the case even where the individual holding such
power is not himself a beneficiary of the trust. To the
bese of my knowledge there are no cases where these
provisions have been applied by SARS. Application
thereof would likely bring a large pottion of the assets
presenty in trust, and generally considered o be
excluded from duty, into the estate duty net,

SARS introduced its new "Moderised Income
Tax return for trusts’ the ITRI2T, with effect from
6 October 2014. This form provides for much fuller
reporting on the part of trusts than was previously
the case, The new form requires, when complering
a return for trusts, various transactional details 1o be
provided in respect of the year of assessmenr. The
form, among other things, requires details of:

{@) capical or revenue distributed or vested in
bencficiaries;

{#) distsibutions or vesting of non-taxable income:

{¢) distributions or vesting of capiral or assers;

() toan(s) granted and received;

{¢) donation(s) or contriburion(s) made or received;

(fi distributions received from other trusss or
foundations:

{g) refund(s) received on conrriburion(s) made o
the trust;

(h) che right of use of asset(s) granted.

If one considers the above suggestions, it is
clear that SARS is already collecting the necessary
information in order to implement them. | would,
however, suggest thar the form be expanded to reflect
both actual existing loans and vested truse capiral. It
should then be easy, upon receiving an estate dury
return, to see whether the individual in question has
an interest in a trust. The various Master’s Offices,
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100, are already compiling derails with regard ro trust
beneficiaries and trustees, and confirming a deceased
pesson’s connection to a eruse should in future be a
simple marter,

Conclusion

Trusts are by nature conduits in which trustees
are to hold and administer assets on behalf of the
beneficiaries until such rime as rthe assets are either
made over to the beneficiaries or expended on their
behalf. A failure o acknowledge this fact in our rax
legislation will create problems in other areas of the
law. Coonsider the situation where a truseee is holding
assets on behalf of a major beneficiary who has a
propensity for spending money. The benehiciary
is just aching to get his hands on the trust capiral.
Doing away with section 25B would mean thar the
trust will in future pay tax at a rate thae is likely
higher than thar of the beneficiary in quesdon,
Trustees could conceivably find themselves open to
areack on the basis that reraining capiral in trust is no
longer in the beneficiary’s best interest,

Ultimarely eruse schemes will, eventually, always

fail because of the debasement of the core trust
principle that accompanics them. The persons
avalling themselves of the scheme do so 1o obrain a
personal benefit. They do not wish ro lose ownership
and control of their assets, bur do so in the quest
for personal benefi. Given cnough time, the
conseraints of a trust stare chafing and their need for
a P(’.’IM)HJI hL’ﬂL‘ﬁf Causes (llcm to act in a mannes
thar undoes any benefir that they may porensially
have received ~ such as splitting-income to save
immediate income 1ax, and in so doing exposing the
recipient beneficiary to estate dury on the amounts
s0 accumulated. Moreover, even if the original
owner of the estare does not undo his own scheme,
self-interest on the part of his heirs, the beneficiaries,
will sec to it that the assers, or at least the income
and gains therefrom, fall back into the estates of
the individuals soon enough. Nevertheless, whether
Treasury implements the DTC's suggestions as is, or
some variation thereon, in addressing the tax issues
Treasury is likely ro ar least solve the problem of the
debasement of the truse form that currently bedevils
our law.

IncoME TAXx — FAlLure To OBIECT TO ASSESSMENTS — ASSESSMENTS
AccORDINGLY FINAL AND CONCLUSIVE = TAXPAYER NoT ENTITLED
To DecLArRATORY ORDER TO HAvE ASSESSMENTS SET ASIDE As
Breing Nunn Axp Voip

Medox 1aneited v Commissioner for the South African Revenne Service
Supreme Court of Appeal, 27 May 2013, Case No 20059/ 201

¢ taxpayer appevached the High Coart for an oeder
declaring chat all income tax assessments issued by che
Commusssoner for the South African Revenue Service [the
Commissioner’} in respect of its 1998 and subsequent years of
assessment were nulf and void
The High Court beld char ir did not have junsdicion to
entersain the dispuse and dismissed the applicarion with costs,
bt granted the axpayer leave o appeal w the Supreme Court
of Appeal (‘the SCA’S. In essence, the High Coure beld dhar the
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dispuze should have been punsued by way of an abjection 1o the
assomments and, if necessary, an appeal to the Tax Court as the
appeopriate forum o deal with such marrers.

The caxpayer had commenced mading under the pame
and styde of Drake Personnel dusing 1976, but in 1995 was
peovisionally wound-up n rerms of an ooder of the High
Court. The saxpayer continued trading while under provisional
liquidation, and on 7 Jupe 1996 the winding-up order wis

set aside by the High Court when it sancrioned a scheme of






