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INTEREST-FREE Loan Account CLAIMA
MNEW [ncoMie Tax Rerury For TrUSTS

THE Tax Inerie viions O
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Ditroeuietion

If the mumber of enquirics received s anything
o go by, the tax rreasment of interest-free loan
aceount claims agains trusts has many professionals
concerned at the moment. Aad while it s obviooshy
tmporant for practitoners w0 kwow the mles
pertaining ro the wx implications of sach inrerese-
free boan accounts, in onder o be able m apply
them coerectly, o charoupgh understanding of some
bagie principles of trust and contract law Is also
regpineel. Usndortunmizly many praciitoners seem 1w
be unaware of these principles. This often results in
fawed sccounting records and an Incressed risk of
p.,'mmnl |i;1|1'r|1'r:.' for erssees, which could resulr in
a greager fax Habiling The purpose of this article i w
endevour to explain these basic principles and their

porential 1o bring about an inflaved nx labifin:

Tipes of st
These conicemns as  the tax implicatons of fean
acoounts . incerestebee o ocherwise, are usually
encmutened in relatiom b diseretionsry frter s bruss
whiere the truses are used as o ool in et planiing,

A rrust is defined insection | of the Truse Progeroy
Conrral Acr, 57 af 1938, a5 follows:

"oy the araangement theough which the owsership

in praperty of eac person is by virme of a trus

instrument made over ar begqueathed -

L) b L i prusges L. om0 be sdevinisened or
I!|l-|'H'I-'H.I.'IJ. al ||,,|_ur|‘||r||é||'| the IIlIII.|'||II|I.'\. al the trusg
imstrument for the Benefiv ol the person ar class of
prerscns deshgnared b the tros Lsarument o Fii

the achievement of the objecr srared in the rrun

instrumen; or
{ha the benchoiaries designaoed in the oo
NWARTTmEHL,; w||i|.'|l. ||r|||~|'|r'r I |'||;|:|:|‘| ||1||_1|'| I'.'u'
conmeal of ... the tnssree, o be admindisrered or
disposed of according 1w the pravisions of che st
instrumene for the benehin of the person or dass of
prersin desigrrated in the erost inserumene or for
the achlevement al the ablecr smarsd] b the st
insrrmenr ...
A irust, then, cm be sod b be o contract whenehy
thias chveridesseebons ooF Flii Ercidh brrekPo sy Skt ool
oyt o of persons, the rrustees, with the instruction
thar they (the mustoeh sdminiseer and manage rhiose
asmets, et For vheir own henefin, bue for the benefir of
answher person or group af persons, the henciciaries.
There are varimes ways Inowhich e can be
disttispuished from one another, bur the defindoon
in seemsen | oof the Tross Propery Concrol Ao
differentiases berween only two oypes of s, The
difference berween riosts referred o in paragraphs
tal and (&) is based on where ownership of the ases
wider the administration of the trustes s A
dliscrethoiary fater oéray Erust, as it ds most freguently
urilised in estare planning, & a paragraph Gib truss,
wherehy owmership of the tust asses vess in the
rrustees 2 they have o discretion to use it for any
one or more of the orust benehciares. A paragraph
{6 vruse places the mrustess In admindserative controd
of the assers, ownership of which was in fcr given
i a lxneficiary, with inscructions o adminger the
assers o behalf of the beneficlare The Impormans
thing here is thar the adminisranon of the rrussees is

e an behall of the beneheian: Unlike in dse cse
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af a pargraph (o) trus, the trustees in 2 pamgmph
() erust have no disceethon @ oo wham they wish
to benefin, and they have 1o adminkster the wssers in
their care for the benefir of the persons o whom they
belong.

Tive ddveh af foan avconmis
Oince a person las deckded thar a e (s the

correct tol for estare planning purposes, there are

in essence onby three ways in which assess can be

transferred imm the st

1. Theassers can be begueathed ro the trustess in the
personts will o be admingsered in tuse an bebalf
of the bencficiarics. Although frequenty sed,
this & of limited e 1w the person invelved in an
extate planning exercise who wishes o reduce the
size of his ar ber estate in onder eo et a saving
in estate cauty and execabors feen on desth, Moe
ahovess [ asalst the person engaging in some or other
risky activity whe wishes o use the muss form e
provect the idenrified assers from creditors.

X An alrermarive meshod & to donare the asses
i the e, However, as dooations are subjece
v elomatbons e ar the fave of 20 per oo, this
methad & penerally e expensive o be of much
use o cxtate planners. Cerainly nobedy who
wishes tn save estate duty af 20 per cent ar some
uncerain future time is likely o incur @ present
dhrmations tax H.:l1ﬂh}'nf1ﬂp:rnent.m:muﬂ1nd.
then, is probably onky weful in sespeet of small
amounts covered by a domations s exemprion,

3, 'The third mechod is w lend the money o the
trese, Thiz can be done either h:.r sdling AN asser
pir the crust with the purchass price lefr oWy
ot boan aceount, ot by providing the erust with
scrual cash in che form of @ cash loan, However,
like the oaher twe, this method has i [imicakons,
Ir dhaes o effecs o saving In elther esgage dury or
exacutnrs fees in respect of the smount lene, as
the putstanding loan is-=6ll an aset o the lenders
eatate, subjece to estane duty and execator’s foes,
Simlbarly, it provides oaly limied immediae
provecrion of the assers, Should che escare owner,
2 debrar o 3 thind party, be held lisble for wch

debie. the loan account owed 10 him by the trust

wouhd be an asser which would be acachable by

crediters, Such a sitsation could even jeopandise
the conrinned exisrence of the trusz.

What the third method of transfer alaer achiove
is to peg the value oif the estate owiery estate. The
estare dury saving here i in respeer of the duty thar
would lave been payable on the bncrsise In valoe
of the assers thar have been plsced in truse from the
time thar chey were trnsferred o vthe crust onril the
time of the estute owner's death. It & impostans to
vt that the use of 2 truse i this MRARIEr pIves rise
i enobne bean, as legally defined. The reflecton
of this loan or debr in the orusts books of sccounr is
the “laan account’, This s a bnan in the sricr sense,

However, the writers experience is that the
term loan account’ 15 often wsed in a2 wider, maore
grieral sense o refer to all those bnterests that can
b mcasured and expressed in monctary teems, which
are rettecred in rhe truss’s scoouncing recosds and thar,
for scoounting purpises. can be said to be owing
an indivisdual thar is in some way asaciared with the
trist — whateves its origin. ﬂ':wi:r-nilmtl}' ERCounters
so-galled loan socons in Gvour of trust benelickaries
thar, en enquicy, mem our e have orginaad in a
manmer that is entircly different from thas of a bean in
the strict sense mentioned above. These Inan accounts
are usually the resule of the srustees exercising, their
diseretion and decicling o vest trust income oe capleal
in one oF moee of the beneficiarics bur, nsead of
wransferring the cash or the assers o the bencficiany,
the prusrees decide 10 remin conered of the assers and
ey continue their administrasion rtheresf an behalf of
such beneficiaries. Such a ml.'ingul"ln:nm: or capical
tesnlis b o debe {in the broader sense) owed o the
relevane benchciarics which has o be sefloorsd a5
awwing to them in the oos’s books of account, These
amognrs are then Included In the orusts books of
aceomnt a5 a loan account, And if the person whs
has income or capiral vested im0 him inosuch 3 manner
happens vo bave a loan (in the serbcr sense) owlng w
R, these vwo amaants are frequentdy added rogether
1 form a conslidarcd loan account, Bur the source
of the ohligation in this imstance is not a loan. A loan,
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as a Jormn of contract, has certain J:E:] chameneristics
that are absent In this sination.

e coneract of foan

The first charmctenstic of a loan is the requirernent
fur the parties invedveel o reach agreemens on the
teems of the foan. For a loan o come imo exscence
there must be some form of effer In fepece of the
rermis of the loan and some form of acceprance of
thar offer, However, this affer and acoeprance alone
are not sufhcient. The offer and the acceptance
therend must alw be made with the intention of
biringing abour a legally binding loan agreement.

In is wssual for & conmact of loan w0 provide for
a specific term (period) applicable o the loan, on
the expication of which the smeune lent would be
rrpﬂ.}':hl:-u. But a Bxed terin s not a necessity for
the existence of a valid loan aypreement. A lim,
by dus very matuse, has vo be repaid ac some dme,
and the vime of repayment cannast simply be left w
the whim of the barrower, Where no reem for the
loan has been agreed wpon, the creditor is able w
demand repaviment theresl ar will, although fairiess
demands thar the borroseer be given o reasonahle
tirme before be can be compelled w repay the momey
or retarn the borrowed godeds, The amount fnvedved
will determine the reasonablenes of the Perind for
TEPUYIMEnt 4F TeriEm ol the loaned pewacds, Shaoald
the debitar constder a claim for repavment tie be
premature of unesonable, the s s on the debror
o raise the questlen and o advance reasons as w
why he should b given fuirther dme o pay,

Veuring in hnr_]".l'rf.-: rier by frastees

To weturn o the murdky waerss of benchicaries
lpamy sccounes, when truscees decide eo vesr st
income or capital in 4 benehciary bur o renin
congrel thereof, this s nor a case of the bepeficlary
acquiring and rhen lending the money, or asser, back
to the trosi. Instead it i a unilaterad exercize by the
trustees of thelr discrotionary powers as trusoees,

There & no offer and acoeprance berween the trustees
* Muorands Soaurh Afrlean Lavw of Trusp, 5 od, §57.
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a5 borrower and the hnnd‘idar:ru |eaweer, and as such
there Gy be o question of conscnsus having been
rexched between parties a5 1o a loan,

W'har, howeer, is the posirion as rothe obligations
tovwarnds the benehciaries thus ereated? In exercising
their discretion and decicling to vest income or caprital
in a benehciary, while simuluneousty continuing o
acdminieter it the tustees have simply changed the
form of rrust rhar exists in regard v dhat benefickry
in respect of that asser, They hove changad the rrust
from a paragraph (&) trust tooa paragraph (8] trust, as
comtemplated in the definition of “rrus” in the Trost
Property Control Act supre. After all, nothing has
changed in respoct of their coneract with the donor/
sertlor. The truscees simply decide to sertle some of
the property entrusied o their care by the donor
for the benchit of the benchoiaries as a group, on a
specihic bencheiary in acoomdance with the provisions
of thelr conteace with the donor, embodied in the
wrasr deacd, Bun vhey also decide, v reoms of thar same
COFLTICT, T comtinue, in their capacity as trustess, o
adminizer thar property for the specific benchciary's
benehi. The trui in respect of the aset has therefore
ot eindecl. The trust, in respect ol the (now) vested
asser, will ealy end once they have citcher paid over
the vested amount or deliversd the asser o the
beneheiary, should the trust deed provide therefor, or
ance they have aarilised and expended such amount
ot the benefctany’s behalf, Untl such dme as cither
of thise events has occurred, they will continue 1o
held, in cerms of the concract embodied in the rust
desd, an asser enrrusted o them by the donor, by
now on behalf of the benehciary, It marrers maot
whither cwnership vists in them as trustees with the
asset 1o be used as they see fit on beball of any o
all the benchiciaries as they deem fin or whether it
i5 now owned by s specific beneficiary and held by
them o be adminkscered gn such beneficlan's behalf,

Lore verrus M‘l‘.’hg #n Frrert
Having disringuished berween the owo seurces of
benchiciaries’ loan accounts, it remains to dercemine



n'hr this dissincrion is important, and what to di
abour it Commencing with the larer, e “what 1o
do abaair I, ir is considerad that trast accounrants
should — and trestees and affecred  benehiciaries
should see to it thar this is done = in the tres’
hooks of account, refect those nl:llgatinru that are
due o bencficiaries and thar have thelr origing in
viesthig scparately from those thar have their origin
i an scoual loan, Typically, however, this i nor
dome, and the owo are lumped ogether a5 if they
had the same origin.

Thiere ase however 3 number 1'9-‘|"J'|'n|_:|ur|:r.|! TELRE
to distinguish berwoen o trus holding and o dele”
fiser afia, the trustees’ responsibilivies differ from
those af a debror in that the trusrses, in terms of the
trust del, are genemally oblignred o pay che 'debe’
to the 'IKHEEI:i.il}' when it becomes due, while an
ardinary debtor is obligal o pay only soee payment
b5 demanded. More importantly perbaps, trusoecs
who fraudulently appropriace maney of orher mruss
preperty are guiley of theft, while an ordinary debeor
whn fails o repay a debr, even should be be liable
to pay, is guiley o no erime and can only be hekd w
account by mcans of a civil sulr

Ehsesier vl Babilisier of sruitees

Tristees have a VAricTy of  dugies ariginating
from a variery of sources. Fisst, the tnstees’ dutics
ariginate from their contrace with the donosfsestlar
and the bencficiary (once the laer becomes a party
o whe agreement), Secondly, there are 3 number of
durics imposed on trustees thar have their origin in
the common b, Finnu:-' there are duties impmzd.
o trustees by statuse When dealing with frrer
erfga truists, the redovant staruee b the Truse Propernty
Conrral Acr. As orusr decds differ, in is proposed
to deal only with selecred durties of tusees thar
originare elther from commaon byw or szanere,

Ar the heart of all of truscees” duties. no matter
their origin, liex the COBCEpE al the Hd.l.u:i:r:.r tful::.l'
that Is vwed oo thie benchclars, All the ocher duties of
trustees are encompassed Tn this one concepa, which
can be summarised as follows: a erussee mouss ar all
times sct with the usmost good fich in regand i,

and act in the best intevests of, the beneficiaries. All
aaher dutles thar eriginare in commin law and dose
thar arise from 4 scamte are aimed ar ensuring char
effecr is given w this concepe. It is even embodied
in the definition af ‘trust’ sgpee which refers o .
far the beoefit of ...° and therefore, I:t:.-' NECESSary
implicaion, v afso forms the basis of dhe orosiees’
comtract with the donoefscedor of all truses, Compare
the following owo quores by the Appeliace Division
{5 ir then was) in 1915 and che Supreme Courr of
Appeal in 2005,

In Ewnete Kewip amd Ctbers v Midoelds Trastee
1915 AL 491, Solomen 1A said ar 508:

“The uirderdying conoeprion in chese and orher cises i

thar while vhe legal dvmsmsmm ol propery s veitd in

the muscees, they bave i beneficial interest o ic b

are baund wo bald and apply it far che benehie of some

persan ar persons ar for the sccomplishment of some
speciad punpose.”
And in Liwa and Agvividions! Develapuient Han
af 84 v Parker and Ctfrers 2005 (2} SA 77 {SCA),
Cameron A said ar 870, pam [22]:

“The ewseminl movion of muse lawe Fram which the
further development of the truss form must proceed.
in that enjoyiment and coneeed should e funciionally
spatare, The dutles Imposed on ensiees, and the
wandard of care exsored of them, dedve from rhis
principle.

Section D1} of the Trose Property Camntrol Act
carrenches the principles of care, diligence and kil
thar are required of rustess in the excrcise of their
disrics, amd secyion W23 declares void any provision
in @ trust insrrument o the exeent tha it would have
the effect of exempring trustees fram or indemnifying
them against lability for bresch of truse whaere they
fail oo show the degree of care, diligence and skill
reaquired in teems of subsecrion (1],

Vesting  while postponing  enjoyment, along
with the ongeing dwty 10 act in rthe benehciaries
best imterests while administering  assers,  brings
about some interesting administrative obligations
for trustees IF they are 1w meet dhelr obligations.
While there s no legal obligation in wrms of 2
Iman agreement o pay interest unless intercst was
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stipulated @ one of twe nerms of the qmumrnt."
these are several rrust cases Inowhich it Tias boen held
thar ir is the dury of trustees w0 protecs the s
fund, incleding protecting ic against the effecs of
infazion.’ This would generlly requise some fomm
af brvestment of the teuse fund o otiliston of
the rust assers, The necd 1o splic the o types of
debe b the trss financial reconds |s once more
muanifested here. Uilising the funds held on behalf
of a beneficiary necessarify requires some form of
recoanpenae for ies wse, while lean cipical does not.
It is suggested that a failere g0 distinguish in the
trust’s acoanting roconds beoween loans wo the s
by benefciarics and thelr vested imrencsts in assers
mukes it impossible for the trustees 1o meer their
obligations as desailed above. For example, having
a loan that does not attract interest may be in the
best interests of the benchelaries as a group, but it
i in the neress of the individual inowhom an asser
i5 vested o obaain a reourn on the use of such asser,

Tacing e and the fmpact of feseress-free loan
TR

Ir was held In Comemissinner far Tl Revenne o
Friedmn o Opbers NN 1993 (1) SA 353 (A thaca
trisst was not o ‘person’ as defined in section 1 ef the
Income Tax Acr, 58 of 1962, as amended, (‘the Act’)
and that as such it could mor be subjecred o0 @,
Thereafter the Act was amended with retrisprective
effect 1o the 1987 year of amesment, w include
trusts in the definition of ‘peson’, and seaion
258, which is subjecr m section 7, was enacied w
gowern the mxarion of rrust income. Trasts were thus
innchuded in the tax ne

A shmilar eomduit provision oo thar embodied in
section 2506 has been included in paragraph 50 of
the Eighth Schedule w the A, which in mirm has
heen made subject oo the amribarlon rules conrained
in paragraphs 68 w0 72, Thee anrbution mles

! Baiod freesrmenr Co o facode 1246170 2060 a0 272

are similar in oature w the dl::ming priwvisions
comtalised n section 7 of the Ac” These are ant-
avoidance provisions aimed ot taxing, in che hands of
a ‘donor’, any income or capiml pains which resulnsd
from a “donation, settbement or other disposition’ by
such ‘donot’.

Ir I« clear thar vhe rerurn secetved on bsan capisal
{a bowini b thee sardcr sensed thar is bivested s avablable,
using whe conduit provided by section 258 and
parsgragh B, o be divided beowsen benefciaries as
ﬁr:ﬂu\ﬂnﬂ;ﬂi-ﬁnn Foor tax purpases is concerned. [n this
way Futids caim be allocieed o beneheitres with a low
margimal rite of tax while skipping those with a highe
manginal rare of cax, thereby reducing the overall ax
liabiliy in respect of the income or gains made -
siecatlled income splisming. This ix, of coune, provided
that the various deenanyg provisons mentioned dhove,
which weaihd nesuli in the amounts beang taed in
the hands of the decmed recipienn thereof, are not
applicable, Irshould also be rememibered thar, i order
for these conduit provisions 1o apply, ic s necessary For
the relevant income or gain has m be vested in the
hﬂcﬁd::}' i ghe vear it was recerved by or aconeed
{inially) w e st This requires the trustees o
reach any dedision as o the discribution or allocarien
of the relevam funds prior o the end of the max vear,

Ohnthe acher hand, income generared on amounes
or assets char vest i a hcrl:ﬁci.]r_y fa “loan’ in the
broader sense) have o be credited in the atcbuneing
reconds to that bencficiary. Such gaing or inoome
will, by virmee of the same conduic provisions, be
saxed in the hands of the benehciary with a vested
:righr therern, This, moo, B subject o none of the
deeming proviskons |:|uiJ:||!|; upp]h;:l:ll-: Regardless ol
whiether the decming provisions de or do nor apple
gains on assers which vesc in a benehciary will ar po
stape be tamable in the hands of the st

These decming provistons are a convenbent place
wr contime our discussion of the mx implications

! Addraintatamton, Enrte Richarsh v Niched 1990 (1) 84 5451 (SCA] ar 5565
" Para B slevilar po g 7L para 69 siendlar gooss T8 and {8 para 70 sinilar oo s 705K para 71 simidlar vo s 7605 and

rars 72 shevedlar o 5 7OA).
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of interest-free loan accownts. Inmterest-free loan
acconnts were bt addresed by the Courr In
Compeisioner far fredond Revesie v Serald 15962 (30 54
748 (A) kn which, in respecr of the rhen equisalens of
the present section 73, it was decided thar as sy
as the npih] rermalis '|.r.r||:|:|id. the Glbure o |J:|:.r5!
inrerest on a boan constitutes a contnulng donabon
af the intercst 1o the debror. Following on this, it was
deckded in Cleenstoni & Seovetary for fnlind Revenne
19580 €21 3A 721 {A) thar in decermining the rare
of imterest that should be charged on a loan, regard
ettt e had to what the trut wouald have paed had
it borrowed the funds en normal commercial eerma,
The zate thar the denor would have paid is irrcdevant,
It was further decsded in the case of Cammindens,
Soush African Revennr Service v Wonlidge 2002 (1) 5A
o8 (SCA) thae the / -fvg&ﬂ'r:m rule does nog apply in
determining the amount of interest to be atirbuared
to a doner under the atetbudon rules. (e rerms of
the #w digpdue pule, areear interess ceases o run opce
the sum of unpaid interess exquals the sursmanding
capital.) According o Wiwdiaee, the in dupfem rule
can only be applicd n che real weld of commerce
and eeonomic activity whese bt serves consideraninns
of public policy in the profecion of bormewers
against exploicacion by lenders! In Wialidee this was
nor the case, as no incerest had in B been charged
and ne acrear interest had in o accumulated <
what wiis invedved was a h].'PL'.I:l'lr.'i.il:al by

The wx implicaions of  Interest-free  boans
penerared  considerable  public interest afrer the
judgment of the Supreme Couwrr of Appeal in
Commwizioner, Sowsh Affean  Revemue Serpice
Brumueric Rennaisance (Piy) Led 2007 {6) 5A 601
(SCAY That case concerned a growp of companies
that developed retivement villages, In order v fimance
the construcrion of wnirs, the company eneered inme
agreements with pogentlal occupanss of unls sl
ti be comstrucred. In terms of thess agreements
the company obained an interest-free loan from a

pulerlt.h.'l] uccupant in exchange for which the lender
received a lifclong rght to eccupy the unic
While the companies were Inirially mor axed on
the sighr 10 use the loan cpical Gnrevest-free, the
Commmissioner later tssued revised asessments on
ihee basis that che rght o the interest-free loans had
a monczry value which formed parm of thelr gross
Inoome. The companies objected o these nevised
assessments on the basis thar the righe 1o wse the
Ioan eapital could nas be mirned inta money, which
objection was upheld by the Tax Cour.
O EF‘)ﬂJ the Eupmmz Coare ﬂ]laq..l.lpﬂj found
In Ervour of the Commissioner dnteradie on the basis
whear, as was held ar para [15] of the judgmene:
" oo the quiestlon sehether o recelprod acormal b a foom
arher shan money his & money value is the primary
quessian and the quesison whether sudh receipe or
acenial can be rumed Ints money is bur one of the
ways imwliich it can be dezermimed whether or nog this
in the cass in other wands, it does not fellow tha iFa
meceipd o averual camivor be rupned [neo meney 18 bas
nn oy vabie, The eest s ablectbve, nar subgrive,'
Accordingly the Coore hedd that the wlue of a
legally entosceable right o the inrerese-free vse of loan
copital had o be included in the companics’ gross
ineome for the vears i which such rights accrued,
An interessing aspect of Srewomerse concerns
the Liourss refusal o consider whether or noe rhe
aeerual was of a cageieal nagaire, a5 the sswe had naot
been raised by the companies in thetr saenent of
the grounds of appeal. Davis er il sugpest chag i is
conceivahly possble v anme in o fioere case thar
am inrerest-free COMpOEnt of a loan s of 2 npjl::f
nEture. -"'i'L':u" give the :I'::ﬂlml.'i.ng examiple as an
illistration. A selbs bis Fcvory to B for a boan which
is ingerest-free for 20 years. B can argue thar the rghr
o bise the money kaned for 20 years constiounes the
conshderarion for the sale of a caploal asser,
Hrummmeria was decided on glme:ral |'n:rir|.v|:i|'ia1r_|..
without regand woany of the specific inclusions

* Sep however Sraden amd Anorber ¢ S Koot frevstmensy 777 (Pied Lol 201% Tacpayer 35 for othor public pelicy

justifications o the Jr syl ride
* Exrage MHawaiag x 13,6,
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i gros income These :pm:l!"u: tnclustoms eould
porentally foil the above argunent. I we accepr that
the righr o use Inan capiral inverest-free qualifies as
an ‘amount” for the purposes of deciding wherher or
nof these was & receipt or scerual of gross income,
there seems to be no reson why sich a right would
nor abso qualify asan ‘amount received or acerued
by ey of an anmubty’, and this a specific inclusion
i gross income inorermes of paragraph (@) of thar
definition.  Admirredly though, an annuity was
defined in Seomtmry for Tnlind Reveree o Wintermeyer
1965 (2) SA 431 [A) ar 437A-B as consisting of a
right 1o egularly recurring ‘payments’ chargzable
agalnst some persen, In can be argued thar & righs
to the interest-free use of loan capial, although an
armsung in cash or otherwise', is not a payment,

In Srvmpreria the interesa-Free wse of ey
wias a gnia e g for what could orherwize lave
been charged for the rghe of wse of the wsis, b a
subsrivure for rent, which would nor ordinarily be
the case where an interest-fres boan is made o2
eruest. Encdeed, in parsgraph 10 of Inrerpretarion Mo
Bas 59 (Tssue ¥) dated 4 Ocvober 2012, the South
Adrican Revenue Service CSARS) said the following:

“The Brummeris cie s clady mos aathorioy for the

pencral conclusion char the value of the rghs 1o s

am bnteresz-Free boan shaaldd in each and eveny case be

Imchadied i rhe bormewer’s grass income; The value of

a receipt ar acorial noa feem ocher than money wooukd

usually not have to be included in gross inconee it the

eeexipt o acerual disd not ke plce in ochange for
poonds sipplied or services rendaed, The reson for
rhix Iz thar sk a recelpt ar accrial wauld pvml,uhl:r
ke af & capical mamre. However, each and every
rransaction will have vo be evaluated o its owm merin
aned against the backgrosind of s own Gacis and the

Imemions ol the pariles.

A further questlon rthar could arise 1s whether the
armangement could conceivably give rise 1o liabilicy
for domasons mx. There are two aspeces w such a
trnsaction that could porentially anrace dosarions

canz Lol the sale of assers vo a trust; and (8) allowing the
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purchase price w remain owing on interesc-free foan
dcceint. As Far as the fisse aspece boooneernad, as long
a5 vhe assets ane sold ar full marker valise, the disposal
canmnt be grarains as vhene is no appreciable dement
af liberality or genennity. In deciding whether or mot
the secand aspect, r.|n.|:|:H.'J:r the interesi-Free loan, 5[1.1:
rise oo Biabiliry for donasions s, regard should be had
i the case of Berodid, In Beroda the Coun held dha, For
50 long as the cavpayer (o) filed w claim payment of
vhe beam amount due to him in respect of assets sold
tor the company and (83 also failed eo charge interest
on the |-:r.|.|:.. e was nuLinE F1 I:nnlinui:lqs dunation
i the company and the Court consequendy uphebd
the Commissionirs invocarion of section (31 — now
section 7{3) — of the Act.

[ravis er af® point oue thar one should discingish
between ‘a loan where no interese is charged and thee
lender cannes alter the interar condithons and 2
Joan whete o interest s charged bur he s engiced
w charge Incerest’, The idea s thar iF the lender
can charge inrerest but refrains from doing o,
there i then a donation as a donation includes any
gratultous walver o renunckation of 4 tight’. O
this basis, it could be thar A in the above example
has donared an amount to the tros,

The prablem, according ra Dhavis qt @l is that the
donatien, in rerms of section 6201 e of the Ac
has to be valued ar the date when it wsok effect. {n
this basis I‘I'IL":p' cotttend that IF the trnssetion 1s a
Inan repavable on demand, and repayment cn be
demanded ar any rime, the vabue of the donation of
inrerest cannga be walued ar the dare it wook effen
becawse it can be terminared at any time,

Heowever, in those instances where the barmewer
does Indeed have a right vo an ineerest-free loan, b the
partics in tacy agree 1o an intercsr-Free loan, there seems
0 be maching o disanguish such a loan from a quasi-
usubrecy over consurmables, The question then arkss
as 1o whether section G214 & in face che correct
valuation provisason o apply o such a loan, On the
brasis that the burvewer, unil such e s repayment i
demanded or the loan period pives, has all the righe



tn the Joen capital including the rghes oo all i, is
thee vight 1o an intereselree Jogn nor in G an o
like inrerest in property’ for the purpesss of secrlon
G20 ), which refers o 'fiduciars vsafructuary and
other like intercss in propercy’? B so, then, @0 erms
af that section, the Interese-free Joan shoulbd be valued
ar an anmeal value of 12 per cene. A similar argumene
oould conecivably be made thar the inpeess no
charged consrimures an anouiry for the purposes of
section 6201105, The value of such an annuiry, hased
on the aicsamr in Chvedtare, would be determined on
the basis of what the trust, = harmower, would have
praied had It borrowad the funds on normal comimensal
eermms, IF either of these approaches were accepeed, then
the donation — if it is a lan repayable on demand -
should be valwed over che life epeoancy of the donor
as per the provisions of the shorementioned sections.

Canalusion an inserestfree v o veseed rights o
rl renperey

This article sexs oun o illeserare thar 3 fregquencdy
encowntered  error in accounting recnrds oouwld
conceivibly lead to an increased Habdliey For Income
tae. To eavablish this, boans ase distinguished from
erust capital thar is vesced in one or more bencliciaries,
Although the debsor in terms of the loan and the
hcm.-ﬁt;i.:.r:r with a viesged r'tglﬂ' ti TriEst -.—.Jp'lnl are
I:'r:qllenrly the same people, it is suggested thar these
amounts should be aceounted for sepsirately in the
trusi's books of account.,

Having distinguished loans from vessed  oruss
capiral, the taarion of troses and inrerse-free loan
acooaenes was disoesed inoan ALTEmpT o showe ghar
therne s a puesibilizy thar ineeeest-free loans, as they are
frogquently used with rruses in eeate planning exercises,
could arrract unexpecrsd liabiliny for donations wax or
incame tax, I this were indeod s, it is suggested dhar
a fallure m accoune for Inmerese-free loans and vesped
st eapital separtely i fkely w0 lead w0 usees
incorrecthy acooumnting o beneficiaries for trust income
and capial gains, mesulting in ineorrect s e,
Such ermos would be compounded should SARS ac
any seage dispure one of the truses’ mx rerums,

The danger exises that SARS could. withoo

evidence to the conmmry, trear vested rights e frust
capital and income, on the one hand, and neense-
fres loans, on the other hand, 3 one and the same
thing, Meedless oo say, i would be rime-consuming
and expensive at thar stage o amend the trust’s bicks
of account toe reflect the true sitvation, leaving aslde
the questhon of eroswees” personal liabilicy resulring
trom a Gailure w sufickently differentiare berween
imrerest-froe loan capital and trusc capinal in which
benchciaries have a vested righr,

Moseover, this could adversely affect  the
a.]:|p|i|::|ti|a|:| af the atribuation rules embodied in
secthon 7 of the Act.

Mewr frwss b et

It should be borne in mind that, with the new
TTRIZT ‘Modernized Income Tax Bevarn for Trusts',
SARS has implemiented aew reporting requirements
for trusts, The new form now roquises various
wransecriconal deils 1 be prvidad in respecr of the
relevane vear of asessment, The new form requires
Drser afia cherails of;

Capital or eevenoe distributed or vested In
beneficiarics;

+  Distribuckons or vesting of non-raxable income

+  Diistribuations orvesting of capial or ssersand

*  Loan(s) granoed and received,

Ihis suggests chatin furre SARYS intends keeping
a chser watch o6 loan scoounts and vested rights to
AFLISE asseLs.

Ar the very beast, SARS & likely to ensure thar loans
dhie eo deosased benefiociaries and theirveseed inreress
in trust assers are reported for essare dury purposes.
But cne must alss be abive o the possibiliny thae, by
kecping rack of loans and requining o dedaration
of the races of inmwsesr pavable on such loans, SARS
may e readving iself m commience levving i on
‘decmed inceress” In appropriacs clrcumscances.

Ir & moereover submined dhar che Gilue w
djsﬂnplis]!hm:!rm': bk el acconent between interest-
firee boans cwdng o beneficlaries, on dhe e hand, and
beneficiarics weted rghs co ot capieal, on the ol
fand, could i Remire resale i incorree reporring in che
new TR EXT income e retwrn applicable oo truses,
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