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1Trusts set to
lose their allure

BRENDAN PEACOCK

TRUSTS may still offer certain
benefits, but if the Davis fax
commiffee has ifs way, reg-
istrations of new ftrust sfruc-
tures are likely fo slow to a
trickle.

Loopholes that have allowed
individuals to create complex
structures to reduce their tax
burden — particularly in trans-
ferring wealth from one gen-
erafion to the next — are being
closed, with a revamp of the
taxaftion of trusts on the way.

New legislation will almost
certainly make trusts unattrac-
tive places to stash assets, from
a fax perspective.

By way of definition, Ronel
Williams, chairwoman of the
Fidueiary Institute of Southern
Africa, said a discrefionary
trust allowed a person fto
“freeze” their estate during
their lifetime by selling growth
assets fo the trust. All future
growth then takes place in the
trust and the loan account is a
substitute for the assets in the
founder’s estafe.

Williams said the most com-
inon reasons for sefting up a
trust were to take care of ben-
eficiaries such as minors who
could nof manage their own
atfairs adequately, protection
from creditors or divoree, con-
tinuity atter the death of the
founder, business succession
and confidentialify.

The South African Revenue
Sdervice 1s “deeply concerned”
with the compliance record of
trusts, including the historical-
ly low levels of registration for
tax, submission of income fax
returns and accuracy of those
refurns that have been sub-
mitted.

In future, SARS says, en-
forced registration of exisfing
and new f{rust structures with
the Master’s Office and greafer
information sharing will allow
it o police compliance with the
submission of fax refurns.
Penalfies for the non-submis-
sion of annual income returns
for frusts are also being con-
sidered.

SARS cites “inequality” as a
reason for acting, with the rich
— who fend fo dominate frust
structure formation — belng
able fo exploit fax-advanta-
geous structures fo avoid tax
such as estate duty and fo shitt
income and capifal gains tax
rates to beneficiaries with low-
er applicable rates.

David Hurford, director of
markefing and consulfing at
Fairheads Benefit Services,
sald looming legislative
changes based on the recom-
mendations of the Davis com-
mittee would mean fthat the
highest income fax and capital
gains tax rates applied, with no
rebates, while ouflawing the
use of inferest-free loan ac-
counts and preventing the
“conduit principle” whereby in-
come 18 shifted fo beneficiaries
with lower fax rates.

“The question of what the
legislation will look like hasn’t
been answered definitively yet,
buf the gaps will be closed.
Setting up a family trust may
involve no significant cost, but
now the question is long-term
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usefulness.” He believes ben-
eficiary funds offer a fax ad-
vanfage. “There’s no better
structure for death benefifs.”

Gzrant Thornton director and
tax leader Eugene du Plessis
sald the final legislation would
guide would-be trust users fo
alternatives, but fhat many
trusts would become ineffec-
tive if all the proposals are
enacted.

“It’s relatively simple to re-
structure an existing trust, like
creating a company under the
trust and deferring some of the
consequences. There are pro-
visions allowing you fo do that
tax-free. But the ability to ma-
hoeuvre will depend on frust
complexity, level of assets,
whether you're realising prof-
its when you change,” he said.

Sanlam Trust’s head of {rust
operafions, Tanya Lochner,
said the affluent markef would
always have a use for frusts
because they provided liquidify
and profection from creditors
at death that was difficult fo
replicate with other structures.
But, she added, many wealthy
South Africans had set up frust
structures on bad advice and
would end up paying the price.

Many trusts
will become
Ineffective
If all the
proposals
are enacted

“I think fhe 1ndustry will
push back against some leg-
islation because trusts with the
right infenfion can be useful.
But part of the problem is that
trust law in South Africa is still
fairly young and notf so clear-
cut. There is still a lot of case
law and setting of precedents.
There has been abuse.”

She said typical abusive
structures might enfail seffing
up elaborate frust structures
owing each other loans in an
attempt to make an individual
appear fechnically insolvent.

“A trust can be onerous in
terms of administration and
tax retfurns, and some people
are siffing with f{rusfts they
should nof have had. I foresee a
substantial drop in the number
of trusts being set up, but be-
cause there’s a good and valid
reason for using one as a plan-
hing tool, some people will be
willing to pay the tax premium
for the protection offered.

“Trusts will not be useful for
average-value clienfs who
might have a single asset to
place in if. It 1s foo expensive
for that level of assets.”

However, a lot of legislation
would have to change for {rusts
to disappear, she said.

SARS’s attempt to manage
trust abuse had arrived in the
form of a complicated fax re-
turn and {filing system for
trusts, she said. “If’s not very
user-friendly, although they’ve
tried to streamline it and pro-
vide training. Buf a lot is slip-
ping through the cracks and if
trust abuse still proves fo be
difficult to monitor, we can ex-
pect further legislation.”




