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R Jourexecuter will step into your shoes
F when you die to make sure that your
‘eslate is administered correctly, with
all your debts and liabilities settled
- and the balance of your estate (the
residue) transferred to vour heirs in terms of
- your wishes,
 Theexecutaris nominated in yourwill and
appointea officially thereafter by the Mas-
fﬁf;ﬁF the High Court, whao issues confirm-
Ning Letters of Executorship. This document
ﬂ_&ﬁthﬂriﬂﬁﬁ the executor to deal with SARS,
municipalities and  financial  institutions,
samona other things.
Executorship is an onerous and difficult
task, so it is vital that you make your choice
wisely, rather than add a name as an after.

thought.

 Where do I start?

Histarically, banks, trust companies, account-
- ants and attorneys have taken on the admin-
istration of estates and accepted appaint-

ments as executors, but that has changed
aver recent decades. I is mare comman now

e appaint family members and frienas as
executors, to "keep it in the family” and

DS a1
T xecutor

However carefully you consider the terms of your will, you will put
the execution of your wishes at risk if you make the wrong choice of
executor. Chris Murphy and Brenton Ellis explain.

contain costs. It is not uncomiman to appeaint
siblings ana close friends as executors
ar co-executors, but il they have na adminis-
trative expertise, it may also be necessary o
appoint an administrator — for example, an
attormey, accountant, or hdugiary specialist
~ 1o help with the administration of the estate.

You may have heard someone say “Be-
ware Regulation 9107 This regulation was
brought about in terms of the Aftorneys
Act torecord that only practising attorneys,
practising accountants and registered trust
companies may administer estates for remu-
neration. To avoid handing over total control
to one of these the testator (the person
making and signing the will} can nominate
ane or mere family members to work with a
professicnal, independent executor. In some
circumnstances, there are as many as four lay
execulors. This is nat ideal, as will became
clear below.

Too many cooks?

The main problem today is that compliance
has become a big factor in deceased-estate
administration, ana the risk of delays due to
nan-compliance is 4 sericus one. In many
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cases, the co-executor lives overseas, which®
complicates matters.

As an example: the executors of an estale’
are requirec, within three menths, 1o contagct
the South African Revenue Service (SARS) toF
register the death ana have the dEEEElE-
SARS profile "coded as deceased’. Only the
executors (all of them) can do this. Once the
estate administration process is in play, the
executors must return to the SARS office 1!:;"
record the correct "estate late” bank account
with SARS to receive any refunds. Again, only
the executors can do this, not an agent or
sarmecne else in terms of a power of attor-
ney. One person queuing at SARS is cifficult
enaugh, but getting, say, four people to meet
at one time and spend a minimum of cne or
twe hours at SARS may be impossible.

In theery, three of the four can nominate
one of the executors as the "SARS repre-
sentative’ in terms of a resolution, but that
person will need 1o supply full Fnancial Irn-
telligence Centre Act (FICA) details for all the
executors and it would be best if he or she
were also a tax praclitioner.

FICA in itself, as most of us know all too
well, can be a logistical nightmare. Copies
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“of identity documents need to be clear and
certified carrectly, utility bills as proof of
“address need 1o record the executor's cor-
rect name and physical address and be no
xfﬂlder than three months and certified prop-
f_g_;_ly_, and so an, Having to obtain all of this
J.;Ia_'_i.fith'[ﬂ the given three-month window can
be extremely difficult, especially as many
‘people no longer receive utility bills by
post at their physical addresses - they have
PO boxes, or receive accounts by email. To
‘complicate matters, both 5ARS and the
‘banks accept only certain utility bills,
Anocther example would be a case of an
‘estate with three executors. One executor
lives on a farm ana has no way of satisfying
FICA requirements as he has effective
“off the grid® Vast expense would
2cessary fa get him ‘on the grid” and
‘ompliant, just so that the estate cauld
Ve its tax refund from SARS. There is no
tive for this executor to go to all this
rt and expense, since he is not an heir of
tate and will receive no benefit.
tates can further be delayed if an elderly
Irviving spouse is a co-executor, as he/she
‘not be physically able to attend a meet-
 SARS as an executor, in which case, af-
ts and doctors letters may be required
 clearances fiom SARS.

ﬁ@t‘th&mrrect person/estate receives
sct refund, Other institutions such as
"E;ilp;'éIFTiEE,' banks and financial insti-
: _I_.é-’.{_afl-":‘ci insisting on FICA for all, and
e again the family of the deceased could
nto the difficulty of providing FICA
ﬁﬂf.‘f'mulﬂple and/or lay executors,

causing acditional costs and delays.

ln extreme circumstances, should your
nominated executor not be a closely con
nected persan or family member, the Master
of the High Court can refuse the appoint:
ment, or make it anly if the exscutoris assist-
ed by a fiduciary professional, or provides se-
curity By way of an insurance policy. This can
prove costly and aifiicult, as many insurance
companies that issue the “bonas of security”
will not do so for a lay persan.

Complex responsibilities
The executors duty of care is high ana so is
the risk, particularly around tax and SARS. For

example, should the executor be remiss in

his or her duty to establish the deceaseds
final tax cbligations — which may be final

income tax, capital gains tax, VAT or even
estate duty — he or she will be held persan-

EI”}_" respansible.
Apart fram the compliance issues de-

scribed above, there is a responsibility on

the nominated executor, at a very diffcult
and emotignal tme, o search for the cor
rect agent ta assist. In miany cases, this de-
Zizion 15 maae solely on the fees the agent
will lewy, without consideration of whether
ar not the agent is competent, has the ca-
pacity, and has the testatar’s wishes at heart.
Although fees are important, they should
never be the deciding factor when it comes
te appointing the carrect agent.

50, in anutshell, be careful whe and how
many people you appaint in your will as
executoris). If you are aware that you have
been appeointed an executor in someone
else’s will, establish as much as you can
about the deceased and his estate before
yvou accept the appointment.

In all circumstances, make sure you con-
sult with a fiduciary expert specialising in
the field of deceased estates and estate
planning before you make any decision re-
garding executorship.

Consulting with a specialist is not only
about getting the correct advice regarding
the drafting of your will, the nomination of
execltors) and the practicality of your in-
tentions; it is also abaut building a relation-
ship with the perscn or institution. This will
ensure that they understand the issues that
matter to you, the background to your wish-
es, the make-up af your family ana other
dynamics when the time comes. I

Chris Murphy is divector af Legacy
Fiduciary Services, a fiduciary
practitioner SA (FPSAT) and a
FISA councillor. Brenton Lilis
is director at Servo Fiduciary,
Services and a FI15A4 .
member
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