


What we are experiencing 

• Multiple	trust	structures	set	up	by	trust	practitioners	without	need			

Disgruntled	clients	

• Bad	drafting	

Invalid	trusts		

• Trustees	never	educated	about	their	roles	and	responsibilities		

Ignorance	

• Accountants,	lawyers	and	financial	advisors	not	working	together		

Misalignment		

• Human	error	of	manual	systems	and	limited	scope	of	service	from	professionals		

Mistakes		

• Lack	of	discipline,	process	and	compliance	by	trustees		

Alter	Ego		



Parties to a trust 

Trust	
(Assets)	

Founder	

Beneficiaries	
(Enjoyment)	

Trustees	
(Ownership	and	Control)	



²  A	trust	is	not	similar	to	a	will	–	requires	active	management	
²  A	trust	is	unique,	not	same	as	company		
²  not	a	legal	entity	but	just	an	accumulation	of	assets	
²  a	contract	–	follow	the	instructions	–	narrow	powers	
²  trustees	custodians	of	assets	as	joint	owners	of	trust	assets	–	requires	joint	action	
²  run	by	resolution	
²  document	retention	–	onerous	

²  SARS	requires	unique	information	
²  each	asset	treated	as	silo	
²  “connected	person”	rules	
²  attribution	 rules	 –	 need	 to	 link	 asset	 to	 how	 it	 was	 acquired	 (loan	 terms	 and	

donations)	
²  distributions	of	income/capital	gains	– conduit	principle	

What trustees do not know 



² A legal or ethical relationship of trust with one or more other party/
ies 

²  Prudently takes care of money or other assets for another person 
² Our law affords the contingent beneficiary the right to protect his or her 

interest against mal-administration by the trustee  
[Gross v Pentz 1996 (4) SA 617 (A)] 

²  Trustees can be held personally liable 
²  “Going behind the trust form, on the other hand, entails accepting that 

the trust exists, but disregarding for given purposes the ordinary 
consequences of its existence. This might entail holding the trustees 
personally liable for an obligation ostensibly undertaken in their capacity 
as trustees” [Van Zyl NNO & Another v Kaye NO 2014 (4) SA 452 (WCC)]  

Fiduciary role of trustees 



²  Trustee	must	be	well	acquainted	with	the	manner	in	which	decisions	must	be	
taken	on	behalf	of	the	trust	

²  The	court	held	that	trustees	could	be	removed	from	office	for	not	making	a	
thorough	study	of	the	trust	deed	[Tjimstra	vs	Blunt-McKenzie	2002	(1)	SA	459	(T)]	

²  Important	clauses:	
	

Ø  The	powers	given	to	trustees:	Trustees	may	only	act	within	the	powers	granted	to	them,	for	example,	where	
the	trust	instrument	does	not	grant	trustees	the	power	to	acquire	shares,	they	may	not	do	so.	

Ø  The	process	to	follow	in	the	appointment	and	removal	of	trustees.	
Ø  The	frequency	of	compulsory	meetings.	
Ø  The	process	to	follow	in	order	for	meetings	to	take	place.	
Ø  The	number	of	trustees	required	in	order	to	reach	agreement	on	certain	issues.		
Ø  Requirements	for	distributions.	
Ø  The	signing	of	documents.	
Ø  Accounting	and	auditing.	
Ø  Beneficiaries’	rights	to	reporting.	
Ø  Dispute	resolution.	

	

Trustees need to understand and execute the trust deed 



²  Trustees	have	to	keep	record	of	all	their	decisions	
²  Trustees	 have	 a	 duty	 to	 provide	 full	 trust	 administration	 reports	 and	

accounting	 records,	 supported	 by	 vouchers,	 dating	 back	 to	 the	 time	 a	
discretionary	 trust	 had	 been	 established,	 to	 trust	 beneficiaries,	 even	 to	
contingent	beneficiaries	born	later	
[Doyle	v	Board	of	Executors	1999	(2)	SA	809	(C)],	[Also	Zazeraj	NO	v	Jordaan	
and	Others	2012]		

²  SARS	
²  Trust	Property	Control	Act	-	trustees	have	to	keep	records	for	5	years	after	

the	trust	is	deregistered	
²  Trust	Deed?	
	

Trustees are required to keep records 



²  Trust	Property	Control	Act	does	not	require	financial	statements	
²  Trust	deed	may	

²  Trust	accounts	need	not	be	audited	
²  Master	can	appoint	an	auditor	-	S	16	(Master	may	call	upon	trustee	to	account)		

²  Instead	of	seeking	reliance	on	audited	financial	statements,	onus	rather	on	trustees	to	
clearly	 identify	 and	 record	 trust	 property	 ito	 S	 11	 (Registration	 and	 identification	 of	
trust	property	
²  Modern	 interpretation	 -	 asset	 register	 to	 be	 maintained	 by	 trustees	 that	 clearly	

describe	the	assets,	including	purchase	dates,	values	and	locations	
²  Onus	 on	 trustees	 to	 deliver	 to	 Master	 any	 trust	 documents	 and	 records	 when	

requested	to	do	so	to	the	satisfaction	of	the	Master	(S	16)	
²  Trustees	to	keep	any	document	that	serves	as	proof	of	any	 investment,	safe	custody,	

control,	administration,	alienation	or	distribution	of	trust	property	for	5	years	after	the	
termination	of	the	trust	-	S	17	(Custody	of	documents)		

Are financial statements enough? 



Avoid alter ego trust – extension of yourself 



Trustee checklist 



Trustee checklist 

		DUTY	 	 	 	 	 	 	 		TRUST	PROPERTY	CONTROL	ACT	OR	CASE	LAW
		



Trustee checklist 

		DUTY	 	 	 	 	 	 	 		TRUST	PROPERTY	CONTROL	ACT	OR	CASE	LAW
		



Trustee checklist 

		DUTY	 	 	 	 	 	 	 		TRUST	PROPERTY	CONTROL	ACT	OR	CASE	LAW
		



No excuse for trustees 

A ‘silent’, ‘sleeping’, ‘absent’, or ‘puppet’ trustee cannot claim ignorance 
and will be joined with the wrongdoing trustee/s [Slip Knot Investments 
777 (Pty) Ltd v du Toit case of 2011]  



Lessons learnt from case law 

²  Essential	element	of	a	trust	deed	to	exist	-	Estate	Richards	v	Nichol		
²  Understand	and	execute	the	trust	deed	–	Tjimstra	vs	Blunt-McKenzie		
²  Minimum	number	of	trustees	-	Meijer	v	Firstrand	Bank	Limited		
²  Only	act	when	appointed	-	Simplex	v	van	der	Merwe,	Hanekom	v	Voight,	Kropman	and	Others	v	Nysschen		
²  Powers	of	trustees	and	purpose	–	trust	deed	-	Liebenberg	v	MGK	Bedryfsmaatskappy	(Pty)	Ltd	
²  Not	be	a	blurring	of	the	separation	between	ownership	and	enjoyment	-	Thorpe	v	Trittenwein,	Raath	v	Nel		
²  Independent	trustee	sidelined	– Merwe	v	Hydraberg	Hydraulics	CC,	van	der	Merwe	v	Bosman	
²  Conflict	of	interest	-	Mofokeng	v	Master	of	the	North	Gauteng	High	Court		
²  Ignorance,	‘silent’,	‘sleeping’,	‘absent’	or	‘puppet’		-	Slip	Knot	Investments	777	(Pty)	Ltd	v	du	Toit		
²  Conduct	of	trustee	for	removal	–	Gowar,	Ritom	Trust	versus	van	Niekerk		
²  Decisions/Meetings	 –	 	 Steyn	 v	 Blockpave,	 Neuwoudt	 v	 Vrystaat	Mielies,	 Landbank	 v	 Parker,	 le	 Grange,	

Thorpe	v	Trittenwein		
²  Ratification	-	Jansen	v	Ringwood	Investments	87	CC		
²  Administration	–	FNB	v	Britz	
²  Disclosure	–	Doyle	v	Board	of	Executors		
	





FNB v Britz – Alter ego 

Right		

Certain	trust	deed	
provisions	

Brizelle	Trust	property	
via	own	resources	

AFS	for	14	
Ackermannstraat	Trust	

Listed	assets	
separately	

Wrong	

Objects	of	trusts	flawed	

Powers	and	controls	in	
trust	deeds	

Handling	affairs	of	the	
trust	–	simulated	trx	

No	bank	account,	no	
bond	payment	by	trust	

No	lease	agreement	or	
rental	payment	

No	meetings,	minutes,	
resolutions		





Have you read and understand what the trust deed requires? 



Open a bank account and register with SARS 



Separation of ownership and enjoyment – demonstrate that! adhere to “Joint Action Rule” 
be careful of the manner in which you communicate with your fellow trustees over email or in 
writing. Never instruct them to, or simply inform them that you have performed a transaction.  
 



Keep minutes of meetings 



Do you have an asset register? 



Keep books of account 



Do the trustees know who “connected persons” are? 



Keep documents for 5 years after trust termination 



It’s not that difficult for clients to leave a legacy of love 



THANK YOU! 
www.trusteeze.co.za 

0718832628 

 


