Trust service providers
be aware...

Presented by: Phia van
der Spuy

TRUST«@\ EEZE®

We guw&gow



2

The “superhuman’ accountant - “my accountant
has everything under control’s

A
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The gap...

Setting up a trust Accounting and tax

/

-

Communicate with your client what you do and what you do not do
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Which service do (want) you to provide?

Additional
income

stream

Accountable institution

Charge

Active hand-holding of
trustees:
Trust deed execution

Meetings

Resolutions

“Beneficial Owner”
registers

Accountable institution

reports

Supporting documents/
contracts

Audit trails

Master requirements
Demonstrate active
participatio

Additional
income
stream

Accountable institution

Extra compliance; Pl cover?

Parker case of 2005 - IT
should be an
“independent outsider”
who ensures there
adequate separation of
control from enjoyment
with proper realisation of
responsibilities of
trusteeship

Play active role in trust
and ensure that trust
functions properly and
that provisions of trust
instrument are observed
(confirmed in Chief
Master’s Directive of 2017)
Conduct of trustees who
do not observe trust
instrument should be
scrutinised and checked
by IT

Accountable institution

Risk-based pricing; Pl cover?

Client
communication
is key!

Accounting is NOT
compliance

Do trustees have Asset
Register?

Audit trail backed up with
resolutions and contracts
Does Asset Register,
financials, IT3(t)’s and tax
returns reconcile?
Real-time
information

trust

Accountable institution soon?

Fees; Pl cover?




Scary new legislation - look on the bright side...

1. Business opportunity - additional ongoing income
streams

2. Business opportunity - most trust deeds need
amendment

Clean up book - those clients who do not pay

4. Get participation of all trustees - manage reputational
risk
5. More professional service gy [ 4w e
) o a7 il ALLWAYS ﬂu) K ONT
6. Risk-based pricing \ ¥~ THE BRIGHT sm& .;
7. Involvement of all trustees | ’ = drc
8. Register trusts for the right reasons =

o L SEETR A = rE
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Careful about the false prophets...

The Master is ready
Trustees have to submit
info to Master

Not 6 months to submit
Much more info to be kept
by trustees

Not beneficiaries who have
received benefits

The URN number does exist
Not a once off exercise

Not updated annually

Etc. etc.
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Who is who in the zoo? Know their requirements
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Changes to TPCA - Effective 1 April 2023!

New Section 1 definitions of ‘accountable institution’ and ‘beneficial owner’

< New Section 6(1A) (Section 6 - Authorisation of trustee and security) - to specify matters that would
disqualify a person from acting as a trustee, for example failing the ‘fit and proper’ test; in line with
existing Section 20 (removal criteria) plus more

< Amended Section 8 - Foreign trustee to act only if authorised by Master in writing

< New Section 10 (2) (Section 10 - Trust account) - to require a trustee to disclose their position as
stee to any accountable institution with which the trustee engages in that capacity, and to make it
own to that accountable institution

< New Section 11(1) (Section 11 - Registration and identification of trust property) - details of
ountable institutions which trustees use as agents to perform trustee functions and who provide any
rvices to trustees

< New Section 11A (Section 11 - Registration and identification of trust property) - information in relation
to beneficial ownership

< Amended Section 19 (Failure by trustee to account or perform duties) - Just clarifying - Master/any
person having an interest in the trust property may apply to Court to direct trustee to comply with
Master’s request or to perform duty imposed upon trustee by TPCA, trust instrument or any other law
< Note - Master can only remove a trustee ito Section 20 if they do not comply with TPCA

< New Section 19(2) - If trustee fails to comply with highlighted Sections, commits an offence and on
conviction liable to fine not exceeding R 10 million/imprisonment not exceeding 5 years or both

< Amended Section 20 (Section 20 - Removal of trustee) - added that Master MAY remove trustee if they
become disqualified to act as trustee ito new Section 6(1A); also expanded that trustee may be

removed if they do not comply with the requirements of the TPCA (over and above the requ1rement to
comply with any duty imposed upon them ito the TPCA) =




What are these 8 strategic actions? What is to

Industries and professions

come... in the next couple of monthg @it s =

(banking, insurance, asset
management and stock
exchange), through which

1. Demonstrate a sustained increase in outbound Mutual™ =Sy WA ACCREEaReE YRS
that help facilitate money laundering/terrorism financing (n
and confiscations of different types of assets in line with its risk g

Improve risk-based supervision of Designated Non-Financial Businesses and
Professions (DNFBPs) and demonstrate that all AML/CFT supervisors apply
effective, proportionate, and effective sanctions for noncompliance;

ure that competent authorities have timely access to accurate and up-to-date
Master + Beneficial Ownership (BO) information on legal persons and arrangements and
Sy pplying sanctions for breaches of violations by legal persons to BO obllgatlons

Demonstrate a sustained increase in law enforcement agenc1es requests for
cial intelligence from the Financial Intelligence Centre for its ML/TFML/TF
vestigations;

monstrate a sustained increase in investigations and prosecutions of serious and

complex money laundering and the full range of terrorist financing activities in line
with its risk profile;

6. Enhance its identification, seizure, and confiscation of proceeds and
instrumentalities of a wider range of predicate crimes, in line with its risk profile;

7. Update its terrorist financing risk assessment to inform the implementation of a
comprehensive national counter-financing of terrorism strategy; and

8. Ensure the effective implementation of targeted financial sanctions and

demonstrate an effective mechanism to identify individuals and entities that meet

the criteria for domestic designation.
TRUST< EEZE
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Who are “accountable institutions” for FIC?

Clarity provided that trust service providers are regarded as “accountable
institutions”

Definition dealing with trustees and related service providers (item 2 in the
Schedule) in the Financial Intelligence Centre Act, amended as follows:

A “board of executors or a trust company or any other person that invests,
keeps in safe custody, controls or administers trust property within the meaning
of the Trust Property Control Act, 1988 (Act 57 of 1988)” replaced with:

[
oo

(c) A person who carries on the business of creating a trust arrangement for a
client.

(d) A person who carries on the business of preparing for or carrying out
transactions (including as a trustee) related to the investment, safe keeping,
control or administering of trust property within the meaning of the Trust
Property Control Act, 1988 (Act 57 of 1988).”

Therefore - when registering trust, when doing trust admin and/or when trustee
as business > :
( ) TRUST WE EZE
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What do trustees have to do regarding their
interactions with “accountable institutions”?

<-Become a FIC “expert” to identify who are accountable
institutions

<-Keep a register of accountable institutions trustees deal
with

< Inform accountable institution that trustee is acting in
their capacity as trustee:

<-Discipline - Engagement Letter, indemnify!
<-Resolution of board of trustees

<-Confirmation to accountable institution - in writing
<rCareful FIC can cross check

A
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It’s no longer about “beneficial ownership does not work in SA”; give the info

Founder Definition of beneficial owner,
recognised by FATF, focuses
on:
< natural (not legal)
persons who own and
take advantage of
capital or assets of the

legal person
<~ those who really exert

effective control over it

(Assets)

Beneficiaries




Beneficial owner - FIC Act

“OWI’]S” -

‘ o , can only
beneficial owner’— be bewind

(a) means a natural person who directly or indirectly trust

(i) ultimately owns or exercises effective control of— Wording confusing

(aa) a client of an accountable institution; or
(bb) a legal person, partnership or trust that owns or exercises effective control of, as the
case may be, a client of an accountable institution; or

Makes sense to

include trustee

(i) exercises control df a client of an accountable institution on whose behalf a transaction
is being conducted; and

(b) includes—
(i) in respect of legal persons, each natural person contemplated in section 21B(2)(a);

(i) in respect of a partnership, each natural person contemplated in 30 section 21B(3)
(b); and

(iii) in respect of a trust, each natural person contemplated in section 21B(4)(c), (d) and

(e) 5
TRUST«;}E%E‘“’
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Beneficial owner - FIC Act - section 21B(4)(c), (d) and (e)

(c) in respect of the founders of the trust, establish the identity of—
(i) [the] each founder; and
(i) if a founder of the trust is a legal person or a person acting on behalf of a partnership or in

pursuance of the provisions of a trust agreement, the beneficial owner of that legal person,
partnership or trust;

(d) in respect of the trustees of the trust, establish the identity of—

(i)  each trustee;
(i) (iA) if a trustee is a legal person or a person acting on behalf of a partnership, the beneficial
owner of that legal person or partnership; and

(i) each natural person who purports to be authorised to enter into a single transaction or
establish a business relationship with the accountable institution on behalf of the trust, whether

such a person is appointed as a trustee of the trust or not;

(e) in respect of the beneficiaries of the trust, establish—

(i) the identity of each beneficiary referred to by name in the trust [deed] instrument or other
founding instrument in terms of which the trust is created;

(iA) if a beneficiary referred to by name in the trust instrument is legal person or a person acting on
behalf of a partnership or in pursuance of the provisions of a trust agreement, the beneficial owner of
that legal person, partnership or trust; [or] and

(ii) if beneficiaries are not referred to by name in the trust [deed] instrument or other founding
instrument in terms of which the trust is created, the particulars of how the beneficiaries of the trust

are determined
TRUST«;UE EZE
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Beneficial owner - TPCA

‘beneficial owner’, in respect of the provisions of a trust instrument, means—

(a) a natural person who directly or indirectly ultimately owns the relevant trust property;

(b) a natural person who exercises effective control of the administration of the trust arrangements
that are established pursuant to a trust instrument

(c)(i) each founder of the trust; or

(i) if a founder of the trust is a legal person, a person acting on behalf of a partnership or in
pursuance of the provisions of a trust instrument, the natural person who directly or indirectly
ultimately owns or exercises effective control of that legal person or partnership or the relevant trust
property or trust arrangements pursuant to that trust instrument;

(d)(i) each trustee of the trust; or

(i) if a trustee of the trust is a legal person or a person acting on behalf of a partnership, the natural
person who directly or indirectly ultimately owns or exercises effective control of that legal person or
partnership; and

(e)(i) each beneficiary referred to by name in the trust instrument or other founding instrument in
terms of which the trust is created; or

(i1) if a beneficiary referred to by name in the trust instrument is a legal person, a partnership or a
person acting on behalf of a partnership or a person acting in pursuance of the provisions of a trust
instrument, the natural person who directly or indirectly ultimately owns or exercises effective
control of that legal person or partnership or the relevant trust property or trust arrangements

pursuant to that trust instrument
TRUST< EEZ E®
gow



Beneficial owner - TPCA - what must trustees do?

11A.

(1) A trustee must—

(a) establish and record the beneficial ownership of the trust;

(b) keep a record of the prescribed information relating to the beneficial owners of the
trust;

(c) lodge a register of the prescribed information on the beneficial owners of the trust
with the Master’s Office; and

(d) ensure that the prescribed information referred to in paragraphs (a) to (c) is kept up
to date.

(2) The Master must keep a register in the prescribed form containing prescribed
information about the beneficial ownership of trusts.

(3) A trustee must make the information contained in the register referred to in
subsection (1)(c), and the Master must make the information in the register referred to in
subsection (2), available to any person as prescribed.

(4) The prescribed requirements referred to in this section must be prescribed after
consultation with the Minister of Finance and the Financial Intelligence Centre,
established by section 2 of the Financial Intelligence 35 Centre Act, 2001 (Act No. 38 of

2001). TRUST«;UE EZE®
v €9
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The Beneficial Ownership info - Regulations

(j) the class or category of beneficial ownership under
which the person falls;

(a) The full names;

(b) date of birth;

(d) an official identity document number or passport
number, indicating the type of document and the
country of issue;

(e) citizenship;

(c) nationality;

(f) residential address;

(¢) if different from residential address, the
beneficial owner’s address for service of notices;

(h) other means of contact;

(i) if the person is a registered taxpayer in the
Republic, the person’s tax number;

(k) the date on which the person became a beneficial
owner of the trust; and

(1) where applicable, the date on which the person
ceased to be a beneficial owner
of the trust.

URN - Unique reference number

Trust name
File number

Grounds on which the person is a beneficial owner of
the trust

Full names/Entity name and surname

ID Type
ID number/passport number/registration number

Nationality
Residential address

Domicilium address

E-mail address

Contact number (cellphone)

Date on which the person became a beneficial owner
of the trust

Date on which the person ceased to be a beneficial
owner of the trust

We 1]{44!/& 90(4/



Full name of representative/guardian

Surname of representative/guardian
ID/passport number of representative/guardian
Nationality of representative/guardian

Contact number of of representative/guardian
Email address of representative/guardian

Postal address of representative/guardian

A
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SARS requirements for Beneficial Ownership info

Indiv/Rep:
Initials and surname
ID/Passport nr

Country of residence

Tax type — reg or not
Tax jurisdiction
Income Tax number
Cellphone number
Email address
Physical address
Place of birth

Coltrust/other:
Registered name
Registration number
SA taxpayer?

SA Tax Reference number

Indiv/Rep:

Initials and surname
ID/Passport nr
Passport country
Passport issue date

SA taxpayer?

Tax jurisdiction

SA Tax Reference number
Cellphone number

Email address

Physical address

Place of birth

Coltrust/other:
Registered name
Registration number

Income Tax Number

TRUST«;}@E@MIAE%Z E®
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The capturer of Beneficial Ownership info

1. Ensure you have a sighed power of attorney (POA) allowing you to capture
the details before you do so.

2. You are required to confirm in a declaration:
a. That the trustees are keeping in their records, certified ID copies of
all beneficial owners of the trust. Confirm that with the trustees if you are

not one of them.

b. That you are authorised to attend to and deal with this matter and
verify the authenticity of the submitted information and documentation.
This implies that you have to verify the information supplied (refer to the

next point).

c. That the information submitted is true and correct. In the event that
the information is not true and correct, the Master of the High Court will

not be held liable in any way whatsoever as a result of the
misrepresentation. This clearly places the blame 100% on all trustees as

well as the ‘declarer’.

TRUST‘@EEE E®
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ICMS Masters Digital Trust platform

- Integrated Case Management System for Masters Trust
(PEAST) - piloted Sep 2013

- PEAST (Paperless Estate Administration System - Trusts) -
2014

TRUST »EEZE®
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What is the URN Number? - Unique Reference Number

URN NUMBER

MMM

YYYY

| |

™

!

Masters Office Code

Year

Trust code

Trust number

897 - Bisho (H)
993 - Bloemfontes= (B)

899 - Czpec Town (C)
894 - Durban (D)

991 — Gezhamstown (E)
992 - Jokanneaburg (G)

997 - Ksmberky (K)
396 -~ Mafikeng (M)
896 — Mthatha (U)
893 — Nelsprust (MN)

895 - Pictermaritebarg (N)

399 - Polokwane (L)
898 - Port Elizabeth (S)
990 - Pretoriz (T)

998 — Thohoyzndou (V)

Example:
Trust name: The URN Trust (IT 123/2023(T))
[URN Number: Qon2

TRUST«;}@E@E&Z E®
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URN Number
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SARS’s initiatives
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The South African Revenue Service (SARS) webinar on
29 July 2021 - Trust and Tax obligations

< Objective 1 — Clarity and certainty

< Objective 2 — Make it easy to comply with obligations
< Objective 3 — Make non-compliance hard and costly
<~ Objective 4 — Strong workforce

<~ Objective 5 — Expand use of data

< Objective 6 — Modernise systems

<~ Objective 8 — Work with stakeholders

< Objective 9 — Build public trust and confidence in tax
administration system

TRUST »EEZE®
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SARS website

28 March 2022 — New channel to register a Trust - online functionality for
the registration of Trusts for Income Tax purposes via the SARS Online
Query System (SOQS)

< 26 August 2022 — Distribution of funds to non-resident Trusts by resident
Trusts

< 14 February 2023 — Trust Registration Beneficial Owners Details - In
order to comply with the Financial Action Task Force (FATF)
requirements, SARS aims to record all beneficial owners of newly
registered Trusts

< 28 February 2023 — eFiling registration enhancements for Trusts - Non-
resident (Foreign) Trusts and Collective Investment Schemes Trust (CIS)
are now able to register without the mandatory Trust registration number
(as indicated on the Letter of Authority (LOA)

< IT3(t) - testing in April/May 2023 (now July), submission on September
each year



T3(t).

.. mind the gap

< Where did it come from? A R 58bn gap in distributions made by trustees
and that declared by beneficiaries (2015 data tested on 2022)

< Trustees becoming third party data providers?

< Has SARS properly considered systems to be used?

< E-filing - only 20 records
< Hypertext Transfer Protocol Secure (HTTPS):

<>

¢
¢
<>

IBM® Sterling File Gateway® technologies for secure file transfer; web-based
interfaces for customer self-services which entities gain access by obtaining a digital
certificate and the link from SARS

It uses encryption for secure communication over a computer network, and is widely
used on the internet

Free service
Website upload; single file, max 10 MG, but can submit multiple files

Data submitter (such as ISV) will become registered tax practitioner - not correct

< Connect:Direct

<>

<>

Uses IBM Sterling IBM®Connect:Direct® and IBM® Sterling File Gateway®
technologies for secure file transfer

Web-based interfaces for customer self-services which entities gain access by



IT3(t)... mind the gap - info required to

be submitted

< Trust type - non-resident, exempt institution, testamentary,
inter vivos, special trust par. (a), special trust par. (b) and
personal service provider

Demographic information of the reporting Trust
Demographic information of Trust Persons/Beneficiaries
Taxable amounts distributed/vested in Persons/Beneficiaries

Details of non-taxable income distributed

I

Trust financial flows
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IT3(t)... mind the gap - info required to

be submitted

DETAILS OF PERSON / BENEFICIARY (Mandatory Record 1:00)

Provide all Persons / Beneficiaries existing or past of this Reporting
Institution throughout reporting period. If there was no reportable
financial information to / from the Reporting Institution for the
reporting period, then financial records will contain R 0.00 values
for the Mandatory fields (e.g. The Trust Financial Flow (TFF) section
will contain R 0.00 values etc.).

TRUST«;UE% E°®
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IT3(t)... mind the gap - Implementation

plan

< SARS needs to urgently address data submission channels
< Test 14 Aug to 8 Sep 20237777 (latest on SARS website)
< Annual submissions September each year

< First (voluntary/compulsory???) submission September 2023

Third Party Data Annual Submissions:

Data Type: Trade Testing Production Submission Applicable B Requ ent Specification (BRS):
Submission Period: Period:
IT3 (0. c e %) 1 = 14 April 2023 17 April 2023 - 31 May SARS Dterndl BRS 2020 1IT35 v3.00-32
2023

Medica SARS Diernal BRS Megical Scheme Contributions (MSC)
¥1.023

Insurance SARS Dqaernal BRS - Ingyrance Payments ONS) w103
BRS 2016 Automatic Exchange of Information v 2 O O-

Automatic Exchange of 5

Information (FATCA & CRS)

T30 14 August — 08 18 September 2023 SARS Externa) BRS 2022 IT35 wE0.0T-9
September 2023

T3(c) 14 August — 08 Early acdopters of S18A SARS External SRS IT39 4.00D-10

September 2023 (T3(d)) cata may submit

TRUST<;)@E9MI::&Z E®

gow



Ever increasing cost of compliance

Pl and FICA savings
when on Trusteeze
can subsidise
Trusteeze costs

Trusteeze
system —
visible service
\ to your clients,
manage risk

/e \
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Thank you!

Linkedin -

https://www.linkedin.com/company/trusteeze-pty-ltd

www.trusteeze.co.za

For a free demo of our platform -
https://Inkd.in/e4jvz2F3

phia@trusteeze.co.za
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