Unintended consequences of compliance: making fiduciary
services unaffordable for the middle market




A position of trust

= A critical, even noble purpose
— To hold, protect and use assets for those who are unable to do so themselves
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Some real life examples

= Andre Jansen is in the process of finalizing his will but is concerned with leaving cash
to his spouse who is suffering early signs of dementia and is in the care of a nursing
home. He wants to hold some of the funds in a separate account or vehicle, which will
pay monthly care home fees but also allow some flexibility to pay bigger expenses, for
example medical expenses or the like. Estate of ~R1 million

= Mrs Ndlovu’s husband passed away 2 years ago and the estate winding up process
was long and messy. She has inherited all his assets and is worried about their only
son (4yo) should she pass away. Mrs Ndlovu’s sister and husband have agreed to be
her son’s caregivers. In the event of her death, all her assets will be liquid. Estate of
~R650 000

= Ms Lesufi is a single mother who has purchased life cover. She has nominated her
minor children as the beneficiaries of the policy. Policy benefits ~R500 000




The trust lifecycle

Deed of Settlement

* Settlor
» Guardian or caregiver
* Beneficiary

Consultation

» Telephonic

*» Income policy

» Ad-Hoc policy

* PoE policy

» Communication Channels

» Complaints policy and
process

Income Policy

* Minimum Income
* Capitalised

* Monthly

* Quarterly
*Biannually

* Annually

Proof of Existence

* Annual

*Guardian alive

«Member alive

*Member in care of
guardian

Legal & Technical

Communication

Accessibility




A regulated industry

» Trust Property Control Act 57 of 1988
— regulates the control of trust property and provides for matters connected therewith.

» Financial Intelligence Centre Act No 38 of 2001 (“FICA”)

— provides for the establishment of the CENTRE and creates obligations for accountable
institutions. The Act regulates the reporting of terrorist financing, terror activities and
proliferation financing and makes non-compliance with this Act a criminal offence.

» Financial Advisory and Intermediary Services Act 37 of 2002 (“FAIS”)
— regulates the rendering of certain financial advisory and intermediary services to clients

» Prevention of Organised Crime Act No 121 of 1998 (“POCA”)

— deals with money laundering, racketeering and criminal and civil forfeiture. POCA sets out the
offences for money-laundering. It also creates a general reporting obligation for businesses
coming into possession of suspicious transactions.




A regulated industry

» Protection of Constitutional Democracy against Terrorism and Related Activities No 33
of 2004 (“POCDATARA”)

— provides for reporting obligations under FICA. Reporting of suspicious and unusual
transactions are extended to the reporting of property connected to the offence of financing
terror and related activities or the financing of terrorist related activities.

» Protection of Personal Information No 4 of 2013 ("POPIA”)

— provides for the protection of personal information and requires the lawful collection,
processing and storage of the information that is collected.

» The General Laws (Anti-Money Laundering and Combating Terrorism Financing)
Amendment Act

— Amendments to the Trust Property Control Act creating additional obligations and
responsibilities




Financial Intelligence Centre Act No 38 of 2001
(“FICA”)

Accountable Institution (“Al”)

i i ; “ " A board of executors or a trust company or
» Financial Intelligence Centre Act No 38 of 2001 (“FICA”) any other person that invests, keeps in safe

— Register the Al with the CENTRE custody, co.ntrols or adminrﬂsters trust

~ Establish a FICA rules policy broperty Control Act, 1038 (Act 57 of 1988).
— Appoint a Section 43 Compliance Officer

— Establishment and verification of the identity of persons who transact with the Al

— Safekeeping of records

— Reporting of suspicious and unusual transactions to the Compliance Officer and the CENTRE

— Source of funds verification

— Compulsory training, awareness and testing/assessments




Financial Intelligence Centre Act No 38 of 2001
(“FICA”)

» Rule 1. Accountable Institution Registration and Appointment of Compliance Officer
» Rule 2. Every Al must have a Risk Management and Compliance Plan (RMCP)

» Rule 3. Compulsory Training, Awareness and Assessments

» Rule 4. Establishment of a business relationship

» Rule 5. Establishment of and verification of identities

» Rule 6. Maintaining correctness of client particulars

» Rule 7. Anonymous clients and clients acting under false or fictitious names

» Rule 8. Doubts about the veracity of the previously obtained information

» Rule 9. Ongoing Due Diligence

» Rule 10. Inability to conduct client due diligence

» Rule 11. Domestic Politically exposed persons (“DPEPs”), Foreign Politically Exposed
Persons (“FPEPs”), Prominent Influential Person (PIP)




Financial Intelligence Centre Act No 38 of

2001

» Rule 12.
» Rule 13.
» Rule 14.
» Rule 15.
» Rule 16.
» Rule 17.
» Rule 18.
» Rule 19.
= Rule 20.
» Rule 21.
» Rule 21.
= Rule 22:

(“FICA”)

Duty to keep records of business relationships and transactions
Period for which records must be kept

The Centre’s access to records

Admissibility of records

Reporting of suspicious and unusual transactions

Indicators of Suspicious and Unusual Transactions
Procedure for reporting Suspicious and Unusual transactions
Suspicious and Unusual Transaction Report (Section 29)
Period for reporting Section 28A and Section 29 Reports
Protection of persons making reports

Protection of confidential information

The Centre’s request for additional information




The General Laws (Anti-Money Laundering and
Combating Terrorism Financing) Amendment Act

= The General Laws (Anti-Money Laundering and Combating Terrorism Financing)
Amendment Act

— Amends the Trust Property Control Act “...by specifying information that must be kept by
trustees in relation to beneficial owners in relation to trusts; by requiring the Master to maintain
a register containing information relating to beneficial ownership of trusts...”

(1) A trustee must keep a record of the following information relating to each identified beneficial owner of the trust:
a) The full names;

b) date of birth;

C) nationality;

d) an official identification document number, indicating the type of document and the country of issue;
e) residential address;

f) if different from residential address, the beneficial owner’s address for service of notices;

g) other means of contact;

h) the grounds on which the person is a beneficial owner of the trust;

i) the date on which the person became a beneficial owner of the trust; and

J) where applicable, the date on which the person ceased to be a beneficial owner of the trust.

(2) A trustee must keep a certified copy of an official identification document of each identified beneficial owner of ths
trust, and the information recorded in terms of subregulation (1) (a) to (e) must appear the same way as it appgars-on-

the certified copy of the identification document. (1 :( ‘C_S/ \,‘\T\\,




Penalties

Financial Intelligence Centre Act No 38 of 2001 (“FICA”)

A person found guilty of any of the offences under the Act is

= liable to imprisonment for a period not exceeding 15 years;

= or to a fine not exceeding R100 Million; and

= a fine of R10 Million- or 5-years imprisonment

For failing to appoint a Compliance Officer, failing to have a FICA INTERNAL RULES Policy or
failing to provide compulsory training, awareness and assessments




Penalties

Trust Property Control Act

Failure to maintain a register of beneficial ownership as prescribed
= a fine of up to R10 million

= imprisonment for a maximum of five years,

= or both.




Costs

» Based on an annual estimated charge of 1.5% of trust assets
= Scenario 1: ~R15 000 per annum
= Scenario 2: ~ R9 750 per annum
= Scenario 3: ~ R7 500 per annum




The trust lifecycle

Deed of Settlement

* Settlor
» Guardian or caregiver
* Beneficiary

Consultation

» Telephonic

*» Income policy

» Ad-Hoc policy

* PoE policy

» Communication Channels

» Complaints policy and
process

Income Policy

* Minimum Income
* Capitalised

* Monthly

* Quarterly
*Biannually

* Annually

Proof of Existence

* Annual

*Guardian alive

«Member alive

*Member in care of
guardian

Legal & Technical

Communication

Accessibility




| am learning

- J JUSPIJUOD We |

Thank you

Regulatory Information

This presentation has been compiled to provide factual information on the product offered and does not constitute advice. A
copy of this presentation is available from Fairheads upon request.

Fairheads is a Financial Services Provider authorised under the Financial Advisory and Intermediary Services Act 37 of 2002
(FSP 18428) and a section 13 B Administration licence under the Pension Funds Act No 24 of 1956.

Business Address:
15™ Floor, 2 Long Street, Cape Town, 8001 | PO Box 4392, Cape Town, 8000
Tel: +27 21 410-7800 | E-mail: consulting@fairheads.com | Website: www.fairheads.com
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